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Rule 15 of the New 
York Clearing House 
regulating the return of checks pre- 
sented through the exchanges which 
are not good or missent, has been 
construed by the New York Court of 
Appeals. One part of the section pro- 
vides that paper which has come 
through the exchanges not good or 
missent, shall be returned the same 
day directly to the bank from which 
received, which bank shall immedi- 
ately refund the amount to the re- 
turning bank. This is the way the 
section originally stood and it hada 
weak feature, as the court points out, 
namely the contingency that a bank 
depositing a bad check on another 
bank, possibly for a very large sum, 
might fail and be unable to pay the 
amount of the check for which it had 


Return of 
Not Good Checks. 
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received credit at the clearing house, 
in which event the bank on which 
the check was drawn would have 
been compelled to pay the amount 
to the clearing house and suffer a 
loss. So in 1884, the clearing house 
added to section 15 the further pro- 
vision that in case of the refusal or 
inability of the bank sending a bad 
check through the clearings to refund 
to the returning bank, the holder 
may report the transaction to the 
manager, if done before 1 p. m. of the 
same day, and the manager must 
then, with the approval of the clear- 
ing house committee,take the amount 
from the settling sheets of both 
banks, readjust the clearing house 
statement, and declare the correct 
balance. 

In the case before the court in 
which this earlier and later provision 
of section 15 is construed, a bank 
reeeived a bad note through the ex- 
changes, and returned it the same 
day to the depositing bank, which 
bank refused to refund the amount. 
The returning bank made no appli- 
cation to the clearing house manager 
for.a re-settlement of the accounts, 
and the depositing bank contended 
that its failure so to do, operated to 
make the payment of the note volun- 
tary; inother words,thatinevery case 
where a bank presenting a bad check 
or note through the clearings,refuses 
to refund the amount on the return 
of the check, it then becomes incum- 
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bent on the holder to apply to the 
manager and have a readjustment 
of the account, failing to do which, 
the bank is bound by its payment 
and cannot recover the money from 
the depositing bank. The court of 
appeals refuses to adopt such a con- 
struction of section 15. It holds 
that the later provision of the sec- 
tion did not repeal the earlier one, 
which binds the depositing bank to 
refund the amount of a bad check or 
note returned the same day; nor, 
says the court, was it intended to 
actas asubstitute for that provision; 
for if all bad checks, which the de- 
positing bank refused to make good 
or return, were to be settled by a 
restatement cf the clearing house ac- 
counts, it would impair if not destroy 
the simplicity and expedition of the 
system of exchanges. The later pro- 
vision of section 15 was intended to 
apply, says the court, only in excep- 
tional cases, where otiierwise a bank 
would be unable to obtain any re- 
lief, and it did not in any respect 
lessen the obligation of the deposit- 
ing bank to repay any items of the 
exchanges returned to it as not good. 


Signature to 


We publish in this num- 
Corporation Note. 


ber the decision of the 
supreme court of Illinois in the case 
of a note signed, “Coleman Com- 


pany, per C. I. Williams, secre- 
retary; G. J. Williams, General 
Manager,” to the effect that the 


note is the corporate obligation of 
the Coleman company alone, and not 
a joint obligation of that company 
and of its general manager individu- 
ally. It was argued by the holder 
of the note that the word “per” ap- 
plied only to the secretary’s signa- 
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ture, and not to that of the man- 
ager, but the court holds it applies 
to both. Great care is necessary in 
the execution of corporate obliga- 
tions by their officers, to insure that 
they are in such form as to consti- 
tute corporate and not individual ob- 
ligations. Mere signing of a note 
“John Smith, president,’’ without 
prefixing the name of the corpora- 
tion and the word “by” or “per,” 
has been held many times to create 
a personal liability of John Smith, 
and not a liability of the corpora- 
tion of which he is president; and 
this has been so held in the state of 
New York, even where the name of 
the corporation has been printed 
across the left margin of the note. 


Bank 
Collection. 


In this number we publish 
a case in which the New 
York Court of Appeals adjudges the 
responsibility of a New York bank as 
an agent for collection, and _ illus- 
trates in some detail the rules which 
govern the responsibilities of banks 
which act as agents for others in the 
collection of commercial paper. Inthe 
case before the court a Boston bank 
forwarded to a New York bank two 
checks, bearing payee’s indorsement, 
drawn on a bank in Nebraska. The 
New York bank was, or had been, the 
correspondent of the Nebraska bank, 
and for that reason, doubtless, the 
Boston bank sent the checks to New 
York instead of itself sending them 
out to Nebraska. The act of send- 


ing the checks to the New York 
bank, and their receipt by the latter, 
is held by the court to have consti- 
tuted that bank an agent to collect 
the paper, in the absence of facts 
showing a different relation, and the 
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New York bank was not, as it con- 
tended, a mere forwarding agent. 
The New York bank sent the checks 
direct to the drawee bank in Ne- 
braska. While this is held a negli- 
gent act by some of the courts, it 
was doubtless the proper banking 
procedure under the circumstances, 
in view of the relation which had 
existed between the New York and 
Nebraska bank. An interval of fif- 
teen days elapsed. Then the New 
York bank received from the Nebras- 
ka bank in return, the latter’s draft 
on the New York bank for the 
amount of the checks. As the Ne- 
braska bank had no funds to its 
credit at the time with the New 
York institution, the New York bank 
promptly protested the draft and 
sent the documents to the Boston 
bank, as its return in the matter of 
the collection, deeming then it had 
done its full duty. But the Boston 
bank naturally objected to receiving 
a protested draft instead of money, 
especially in view of the fact that the 
Nebraska bank had, in the interim, 
failed. A suit by the Boston ‘against 
the New York bank followed, and the 
result adjudged by the New York 
Court of Appeals is a responsibility 
by the New York to the Boston 
bank for the amount of the draft. 
In brief, the court holds, the New 
York bank was agent for collection, 
and, as such agent, was respensible 
for the default of its correspondent. 
Looking at the transaction as one 
wherein the Nebraska bank had col- 
lected the checks from itself, and 
had failed in making remittance, the 
New York bank was responsible for 
this default; or looking at the trans- 
action, on the other hand, as one 
wherein the checks had not been 
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collected, the New York bank was 
responsible for a failure to protest 
the checks and notify the indorsing 
payee, by reason of which}failure he 
was discharged from liability to the 
owner. In either horn of the dilem- 
ma, the New York bank was respon- 
sible. 


Alteration 


The decision of the supreme 
of Note. 


court of Kansas in Bank of 
Herington v. Wangerin is deserving 
of attention. A_ executed ,his ne- 
gotiable note to order of B 
for $60. B had drawn up the 
note on a printed blank and in 
such manner that, after A had signed 
it, he was enabled to prefix the 
figure ‘“1’’ before the ‘‘60,”’ and 
to write in the amount line ‘one 
hundred and’’ before the ‘‘sixty’’ in 
such manner that no one would be 
able to discover the change or alter- 
ation by the closest scrutiny. Then 
B negotiated the note for $160 to 
the Bank of Herington. In the re- 
sulting lawsuit between the bank and 
the maker, A, the bank is held with- 
out right to collect any part of the 
note, not even the $60 for which it 
was originally given. The note was 
materially altered, and this altera- 
tion avoided it completely according 
to the law, even in the hands of an 
innocent purchaser for value. The 
court refused to hold the maker re- 
sponsible on any theory of negligence 
in so executing the note as to enable 
the payee to deceive the commercial 
public with it, nor on the theory that 
where one of two innocent parties 
must suffer from the fraud of a third, 
he who puts trust and confidence in 
the deceiver should be the loser,rather 
than a stranger, for in this case the 
payee was not clothed with any 
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agency to act for the maker, or put 
on any trust by him. The bank, 
however, might have recovered the 
$60 original consideration, apart 
from the note, for money had and 
received, but unfortunately for it, 
more than three years had elapsed 
between the date of the transaction 
and the bringing of the action, and 
recovery on this ground was there- 
fore barred by the Kansas three 
year’s statute of limitations. 

This case affords an illustration of 
how little protection is afforded the 
general public, as the law now 
stands, against the careless execu- 
tion of commercial paper. The inter- 
ests of commeree would be better 
served by more rigid legal require- 
ments with respect to careful execu- 
tion of negotiable instruments and 
doubtless the proper branch of gov- 
ernment to provide these require- 
ments is the legislature, and not the 
Our readers in all the 


judiciary. 
Negotiable Instruments law states 
will note that had the above tran- 
saction been governed by that law, 
the Bank of Herington would have 
been held entitled to recover $60,the 


original amount of the note. The 
act changes the rule of the law mer- 
chant that a material alteration 
avoids a note even in the hands of 
an innocent holder, to the extent 
that it permits such holder to re- 
cover on the note according to its 
original tenor. See the sixth sec- 
tion of article 9 (sec. 205 New 
York Act) which provides: 

‘“‘Where a negotiable instrument is 
materially altered without the assent 
of all parties liable thereon, it is 
avoided, except as against a party 
who has himself made, authorized 
or assented to the alteration and 
subsequent indorsers. But when an 
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instrument has been materially al- 
tered and is in the hands of a hol1- 
er in due course, not a party to the 
alteration, he may enforce payment 
thereof according to its original 
tenor.” 


Codification of We publish in this num- 

Mercantile Law: ber the address of M.D. 
Chalmers, of England, before the last 
annual meeting of the American Bar 
Association on the subject of the 
codification of mercantile law. Mr. 
Chalmers is the pioneer in the system 
of codification of English and Amer- 
ican law. It was he who published, 
in the form of a digest, the various 
principles of the English law of bills, 
notes and checks as they had been 
declared and developed in some two 
thousand decided cases, which digest 
was in 1882, embodied into a law of 
Parliament known as the English 
Bills of Exchange Act. This act was 
the first codification of any branch 
of English law, and it was made the 
groundwork or basis of the Negoti- 
able Instruments law, which has 
been enacted in several of the states 
in this country. Mr. Chalmers has 
since made a codification of the law 
of sales which, in 1893, was enacted 
into the Sale of Goods Act, in Eng- 
land; and he has also worked out a 
codification ot the law of Marine In- 
surance which has already passed the 
House of Lords and awaits passage 
by the House of Commons. 

Mr. Chalmers’ address will be read 
with interest by all bankers who are 
students of mercantile law, especially 
those who have followed the study of 
the Negotiable Instruments Law. He 
is a strong advocate of codification 
and says that the province of a code 
is to set out, in concise language and 
logical form, those principles of the 
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law which have already stood the test 
of time. A code does not invent 
principles, but it co-ordinates and 
methodizes them. Mr. Chalmers gives 
an interesting account as to the pro- 
cedure which was adopted in prepar- 
ing the Bills of Exchange Act, and 
tells how the idea was first suggest- 
ed to him. Speaking as to the pop- 
ularity of a codified system of law, 
as opposed to the case system, he 
says that in England, mercantile 
opinion is in favor of it while legal 
opinion is rather against it. In his 
address he takes up and answers the 
various objections which have been 
made to codification. ‘‘Legislation,” 
Mr. Chalmers says, ‘tis both speed- 
ier and cheaper than litigation. 


The English law of negotiable instru- 
ments took about 150 years to de- 
velop. Its main principles were work- 
ed out by about 2,000 decisions, and 
taking a moderate estimate, the 


taxed costs of this litigation must 
have cost the parties about two mil- 
lion dollars. Judge-made law has 
certain great merits, but cheapness 
is not one of them. Codification of 
course does not mean the abolition 
of litigation. Until the millennium 
arrives there will always be disputed 
facts which will give rise to legal 
contest.” 

The argument in favor of codifica- 
tion of the law of bills and notes in 
England, and the twenty years’ ex- 
perience in that country which has 
demonstrated the satisfactory work- 
ing of this codified system of law, 
applies with tenfold force in this 
country, where instead of two thou- 
sand there are upwards of twenty 
thousand decided cases upon the sub- 
ject, and where instead of one set of 
judicial decisions, as in England be- 
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fore the code, there are here separate 
and conflicting sets of judge-made 
rules adopted independently in a 
large number of states. The need 
for uniform codification of the law of 
bills and notes has been recognized 
in the twenty states and territories 
which have already passed the Nego- 
tiable Instruments Law, and is rec- 
ognized in all the other states where 
efforts are being made to secure its 
passage. 


Trade with The recent legislation in 
Germany. Germany, by which an in- 
crease is made in tariff, especially 
on breadstuffs and provisions, lends 
especial interest to some tables pre- 
pared by the Treasury Bureau of 
Statistics, showing the commerce of 
the United States with Germany, the 
value of exports of breadstuffs and 
provisions to that country in each 
year during the past decade, and the 
principal articles entering into the 
commerce between the two countries. 
The total imports from, and ex- 
ports to, Germany during the years 
1893--1902 have been as follows: 


Imports into 
Fiscal United States 
Year. from Germ’ny. 
1893 $96,210,203 
1894 69,387,905 
1895 81,014,065 
1896 94,240,833 
1897 - 111,210,614 
1898 69,697,378 
1899 84,225,777 
1900 97,374,700 
1901 100,445,902 191,780,427 
1902 101,997,523 173,148,280 


In breadstuffs the chief exports from 
the United States to Germany are, of 
course, corn, wheat and wheat flour. 
The value of the corn exports to 
Germany during the last decade have 


Exports from 
United States 
to Germany. 
$83,578,988 
92,357,163 
92,053,753 
97,897,197 
125,246,088 
155,039,972 
155,772,179 
187,347,889 
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ranged from $2,794,000 in 1893 to 
$17,305,229 in 1901, the 1902 ex- 
ports, of course, being small because 
of the shortage in last year’s corn 
production. Wheat exports ranged 
from $2,569,000 in 1893 to $7,871,- 
000 in 1901, and $14,944,000 in 
1902. Of wheat flour the figures in 
1893 were $1,011,000, and in 1902 
$2,773,000. Of provisions, the most 
important items in our exports to 
Germany are lard, oleomargarine, 
bacon, and sausage casings. The 
value of lard exports from the United 
States to Germany was, in 1893, 
$6,429,000, and in 1902, $16,237,- 
000; of oleomargarine, in 1893, 
$2,371,000, and in 1902, $2,578,- 
000; of bacon, in 1893, $678,273, 
and in 1902, $1,675,000; and of 
sausage casings, in 1893, $537,527, 
and in 1901, $1,143,900. 

The following table shows the total 
value of the exports of breadstuffs 
and provisions from the United 
States to Germany in each year from 
1893 to 1902, the figures for 1902 
including estimates on some of the 
less important articles for which the 


EXPORTS TO NON-CON’ 


The non-contiguous territory of the 
United States is supplying a large and 
growing market to the producers and 
manufacturers of the United States. 
The shipments of merchandise from 
the United States to Porto Rico in 
the ten months ending with October 
1902 amounted to practically $10,- 
000,000—a $1,000,000 a month, 
against $6,750,000 in the corre- 
sponding months of last year. To 
the Philippines the shipments in the 
10 months ending with October were 
over $4,000,000,against a little over 
$3,000,000 in the corresponding 
months of last year, and $2,750,- 
000 in the same months of 1900. 
To the Hawaiian Islands the col- 


THE BANKING LAW JOURNAL. 





Bureau of Statistics has not com- 
pleted the details of its analysis: 


Fiscal 

Year. Breadstuffs. Provisions. 
1893 - $6,806,806 $11,770,118 
1894 - 8,189,972 14,490,437 
1895 - 4,107,259 13,395,290 
1896 - 7,333,640 12,791,85 
1897 - 18,029,052 14,449,613 
1898 - 26,957,489 23,127,338 
1899 - 28,146,407 23,648,486 
1900 - 32,128,634 20,547,880 
1901 - 29,867,839 21,766,303 
1902 - *22,000,000 *23,500,000 


* Estimated. 

The following table shows the prin- 
cipal exports from the United States 
to Germany in 1893 and 1902: 

Articles. 1893. 1902. 


Cotton - $36,900,989 $70,416,199 
Provisions 11,770,118 23,500,000 
Breadstuffs 6,806,806 22,000,000 
Oil,mineral 5,296,725 8,616,005 
Copper, in- 

gots - - 580,007 6,873,983 
Tobacco 

unm’f’d - 4,690,012 4,280,440 
Oil cake & 

meal - - 2,328,169 4,258,348 
Oil, cotton 

seed- - - 537,587 1,275,960 
Agricultural 

implem'nts 377,735 1,868,672 


rIGUOUS TERRITORY. 

lection of statistics of shipments 
was only resumed with the month 
June, but the annual shipments from 
the United States to the Hawaiian 
Islands are estimated at about $20,- 
000,000 per annum. To Alaska, the 
record of shipments was begun with 
June, and amounted during the four 
months ending with October to near- 
ly $3,000,000. The figures at hand 
for these four noncontiguous terri 
tories—Porto Rico, Hawaii, the Phil- 
ippines and Alaska—indicate that 
they will furnish during the year 
about to end a market for about 
$40,000,000 worth of the products 
of the United States, chiefly agricul- 
tural and manufactured products. 
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A COURSE OF STUDY 
OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


Connecticut, July 15, 1897 
Colorado, July 19, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 


Utah, July 1, 1899 
Arizona, Sept. 1, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4, 1902 
lowa, April 12, 1902 
Ohio, January I, 1903 


Commenced in June 1899 number 


NOTE.——As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections I1—17) 


2. Negotiable Instruments: Form and Inter- 
pretation (20—42) 
. Consideration (50—55) 
. Negotiation (60—8o) 
Rights of holder (go— 98) 
. Liabilities of parties (110—119) 
. Presentment for payment (130—148 
. Notice of dishonor (160—189) 
9. Discharge (200—206) 
10. Bills of exchange (210—215) 
11. Acceptance (220—230) 
12. Presentment for acceptance (240 - 248) 
13. Protest (260—268) 
14. Acceptance for honor (280—290) 
15. Payment for honor (300—306) 
16. Bills in a set (310—315) 
17, Promissory notes and checks (320—325) 
18. Notes given for patent rights (330—}332) 
19. Laws repealed; When takes effect (340— 
341) 

The provisions of the law naturally fall under 
four general classifications: 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the 
States (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


ve & Ww 
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NEGOTIABLE INSTRUMENTS IN 
GENERAL. 
ARTICLE XII, PRESENTMENT OF BILLS 
OF EXCHANGE FOR ACCEPTANCE 


(Continued. ) 


Not all bills of exchange require 
presentment for acceptance as a 
matter of legal obligation upon the 
owner. Bills payable on demand, or 
at sight (except in those states 
where the act retains grace on sight 
bills), or on a day certain, need not 
be presented for acceptance, but only 
for payment. But although pre- 
sentment for acceptance is unneces- 
sary on bills payable at a fixed time 
after date, as between the holder 
and the drawer and indorsers, yet 
the law which governs the duties of 
a bank as a collecting agent re- 
quires that the agent shall present 
such a bill for acceptance without 
delay, and if any damages should 
result to the holder because of non- 
presentment for acceptance, the 
agent would be liable for such dam- 
ages as resulted from his negligence 
in not presenting the bill. Article 


XII provides the rules which govern 
the matter of presentment for accept- 
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ance as between the holder and the 
drawer and indorsers. It does not 
provide the rules which govern the 
duty of an agent of the holder in 
cases where presentment for ac- 
ceptance is not legally necessary to 
preserve the liability of the drawer 
and indorsers. 


Section 240. When presentment for 
acceptance must be made.—Present- 
ment for acceptance must be made: 

1. Where the bill is payable after 
sight or in any other case where 
presentment for acceptance is neces- 
sary in order to fix the maturity of 
the instrument; or, 

2. Where the bill expressly stipu- 
lates that it shall be presented for 
acceptance; or, 

3. Where the bill is drawn payable 
elsewhere than at the residence or 
place of business of the drawee. 

In no other case is presentment 
for acceptance necessary in order to 
render any part to the bill liable. 


To illustrate this section: A draws 
on B payable ninety days after date. 
The holder need not present to B 
for acceptance; it is sufficient if he 
awaits the maturity of the bill and 
presents it for payment when due. 
But while presentment for acceptance 
before maturity is not legally neces- 
sary, and the drawer and indorsers 
on the draft are liable where it is 
presented for payment only at ma- 
turity and dishonored, the best in- 
terests of the holder are served by a 
presentment to the drawee for ac- 
ceptance before its maturity; and if 
the holder employs a bank or other 
agent to present the bill for him, 
there is a legal duty imposed upon 
the agent, in the interest of his prin- 
cipal, to at once present the bill for 
acceptance. A discussion of this 
legal duty by the Supreme Court of 
the United States will be found in 
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the case of Exchange National Bank 
v. Third National Bank, 112 U. S. 
at page 290. A bank received, as 
agent for collection, before maturity, 
a draft payable at a particular day 
after date. The court said: “An 
agent receiving for collection, before 
maturity, a draft payable at a par- 
ticular day after date, is held to due 
diligence in making presentment for 
acceptance, and if chargeable with 
negligence therein, is liable to the 
owner for all damages he has sus- 
tained by such negligence. The drawer 
or indorser of such a draft is, indeed, 
not discharged by the neglect of the 
holder to present it for acceptance 
before it becomes due. But if the 
draft is presented for acceptance 
and dishonored before it becomes 
due, notice of such dishonor must 
be given to the drawer or indorser, 
or he will be discharged. Moreover, 
the owner of a draft, payable on a 
day certain, though not bound to 
present it for acceptance in order to 
hold the drawer or indorser, has an 
interest in having it presented for 
acceptance without delay, for it is 
only by accepting it that the drawee 
becomes bound to pay it, and on 
dishonor of the draft by non-accept- 
ance and due protest and notice, 
the owner has a right of action at 
once against the drawer and indorser 
without waiting for the maturity of 
the draft; and his agent to collect 
the draft is bound to do what a 
prudent principal would do. In view 
of these considerations, it is well 
settled that there is a distinction 
between the owner of a draft and 
his agent, in that, though the 
owner is not bound to present a 
draft payable at a day certain for 
acceptance, before that day, the 
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agent employed to collect the draft 
must act with due diligence to have 
the draft accepted as well as paid, 
and has not the discretion and lati- 
tude of time given to the owner, and, 
for any unreasonable delay, is re- 
sponsible for all damages sustained 
by the owner.” 

The necessity of the requirement of 
presentment for acceptance in case 
of a bill payable after sight, is obvi- 
ous. Until presentment, the time of 
maturity of the draft, at which it 
must be paid, is unfixed. But a bill 
payable at sight is under the act the 
same as one payable on demand; 
there is no room for presentment for 
acceptance here, for upon present- 
ment it becomes immediately paya- 
ble, the act having abolished days of 
grace. In the few states, however, 
which have retained days of grace 
on sight bills by changing the uni- 
form provision of the Negotiable In- 


struments Law upon this point, pre- 
sentment for acceptance is necessary 
in order to fix the time of payment, 
three days after the acceptance. 
Sometimes A will draw a time bill 
on Bin one city, ordering or direct- 
ing the drawee to pay the amount 


in another city. In such a case there 
has been a doubt whether the duty 
of presentment for acceptance, as 
well as of ‘payment, is legally im- 
posed upon the holder. The Negoti- 
able Instruments Law settles this 
doubtful point by providing that 
where a bill is drawn payable else- 
where than at the residence or place 
of business of the drawee, present- 
ment for acceptance must be made. 

Section 240 having specified the 
cases in which presentment for ac- 
ceptance must be made, section 241 
provides the consequences which ac- 
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crue toa holder who fails to present 
a bill for acceptance, or to negotiate 
it within a reasonable time after he 
receives it. 


Sec. 241. When failure to present 
releases drawer and indorser.—Ex- 
cept as herein otherwise provided, 
the holder of a bill which is required 
by the next preceding section to be 
presented for acceptance must either 
present it for acceptance or negotiate 
it within a reasonable time. If he 
fails to do so the drawer and all in- 
dorsers are discharged. 


Section 4, we have seen, defines 
what constitutes a reasonable time 
in the following language: ‘In deter- 
mining what is a reasonable time 
or an unreasonable time, regard is 
to be had to the nature of the in- 
strument, the usage of trade or 
business (if any) with respect to 
such instruments, and the facts of 
the particular case.”’ 

It is to be observed that the hold- 
er of the bill has the alternative 
either to present it for acceptance, 
or to negotiate it, within a reason- 
able time. The language of Mr. Jus- 
tice Story in an early case in the 
supreme court of the United States 
(Wallace v. Agry, 4 Mason, 34>) il- 
lustrates this principle. He said: 
“There is a difference between the 
case of a bill of exchange, drawn 
payable at so many days after date 
and one drawn payable so many 
days after sight. In the for- 
mer case, the bill must be pre- 
sented by the period of its maturity; 
in the latter it is sufficient if pre- 
sented within a reasonable time. 
What that reasonable time is depends 
upon the circumstances of each par- 
ticular case, and no definite rule has 
as yet been laid down or indeed can 
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be laid down, to govern all cases. 
The question is a question of fact 
for the jury, and not of law for the 
abstract decision of the court. Such, 
I take it, is the doctrine of the au- 
thorities. There is one other limi- 
tation, or rather illustration, of the 
principle, which is very material. It 
is this, that the holder is not at lib- 
erty to lock up a bill for any length 
of time in his vault, but he may put 
it into circulation, and though it 
may remain a considerable time in 
circulation, if there be no unreason- 
able delay in any of the successive 
holders, a delay of presentment for 
acceptance is not fatal to the party 
in case of dishonor.”’ 

This “reasonable time’’ rule is one 
of the most unsatisfactory in the 
law. What is a reasonable time for 


presentment for acceptance, in order 
to fix its maturity, of a bill of ex- 


change payable after sight, or for its 
negotiation, is not definitely speci- 
fied by any positive provision of the 
law, but it is left to be determined 
by the facts and circumstances of 
each particular case. Cases decided 
one hundred years or‘so ago in 
which this question of reasonable 
time was considered, cannot be re- 
garded as precedents for cases at the 
present day, when the difference in 
the modes of travel and conveyance 
is the difference between the stage 
coach and the sailing vessel and the 
ocean greyhound and the “Twentieth 
Century Limited.””’ What would bea 
reasonable time for presentment then 
would hardly be deemed so now. 
In the old case of Robinson v. 
Ames in the supreme court of the 
state of New York, 20 Johns. 146, a 
bill drawn in Augusta, Ga., March 
6, 1819, upon merchants in New 
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York, payable sixty days after sight, 
was indorsed by the payee to the 
plaintiff who did not present it for 
acceptance until the 20th of May, 
1819. The question whether the bill 
was transmitted in due time was ex- 
haustively considered,and the conclu- 
sion reached was that there had been 
no laches. The only fixed rule 
which the court had for guidance 
was that such bills must be present- 
ed for acceptance with due diligence. 
The court said it was certain, with 
respect to such bills,and particularly 
when they are negotiated by the 
payee, there is much more latitude as 
to the time of presentment than when 
the bill has a fixed period of pay- 
ment. . The court quoted the views 
of English judges in earlier cases to 
the effect that if merchants choose, 
for their own convenience, to draw 
bills in this manner, and to make 
the time commence when the holder 
pleases, the courts cannot lay down 
any precise rules on the subject fur- 
ther than that the holder is bound to 
present the bill within a reasonable 
time; that such bills ought to be put 
in circulation and if they are circu- 
lated, the parties are known to the 
world and their credit is looked to; 
that if a bill.drawn at three days’ 
sight was kept out in that way for 
a year, it could not be said there 
was laches, but further than that no 
rule could be laiddown. The NewYork 
court, commenting on these views 
and rendering its decision, said : ‘‘We 
perceive how extremely cautious the 
judges were in laying down any rule. 
Theevident inclination of their minds 
was that when the. payee put a bill 
in circulation, the subsequent holder 
was not bound to any strict present- 
ment. The drawers*of the bill in the 
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present case evidently did not mean 
to limit the time of presentment by 
making the bill payable sixty days 
after sight. They meant to give a 
latitude, as to time, to the holder, 
and there was no such laches as will 
discharge the drawers.” 

In the New York case of Gowan v. 
Jackson, 20 Johns. 176, decided 
about the same time, a bill of ex- 
change drawnninety days after sight 
in Antigua upon merchants in Lon- 
don, dated July 18, 1817, was not 
presented for acceptance until Janu- 
ary 16, 1818; but it had been 
put into circulation and had passed 
into several hands before it was in- 
dorsed by the plaintiffs. The court 
held that under the circumstances 
there was no laches in the holders in 
presenting the bill, basing its decis- 
ion upon the reasoning in Robinson 
v. Ames. 

The following are more recent 
cases : 

In Michigan (Phoenix Ins. Co. v. 
Allen, 11 Mich. 501) a draft drawn 
at Cincinnati, May 2, 1861, on Chi- 
cago, payable at sight, was received 
at Detroit, May 4th, but not trans- 
mitted for presentment until the 
25th of that month. There was a 
daily mail between Detroit and Chi- 
cago, occupying from twelve to four- 
teen hours in its passage. The court 
held the presentment was not made 
in a reasonable time, refusing to 
submit the question to the jury. It 
said: ‘‘Where the law has adopted 
no rule as to time of presentment 
except that it shall be within a rea- 
sonable time, the court cannot, with- 
out overlooking the objects for which 
presentment and notice of non-pay- 
ment are required, say, as matter of 
law, that any delay is reasonable 
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beyond that which may be fairly 
required in the ordinary course of 
business without special inconveni- 
ence to the holder; or by the special 
circumstances of the particular case. 
And in a case like the present, where 
the paper does not appear to have 
been obtained for mere purposes of 
exchange, but in payment of a prece- 
dent debt, and was not put in circu- 
lation, but detained by the plaintiffs 
for twenty-one days before it was 
transmitted for presentment,’’ this 
delay was greater than required by 
any considerations of necessity or 
convenience in the usual course of 
business. The court held that as 
nothing was shown to excuse or 
explain the delay, there was nothing 
to submit to the jury. 

In Indiana (Dumont v. Pope, 7 
Blackf. 367) a bill of exchange was 
drawn in the year 1842 at Logans- 
port upon drawees in Peru, Indiana, 
the distance between the two places 
being eighteen miles and the mail 
going from one place to the other 
three times a week. The bill was not 
presented until thirty days after it 
was received and the court held the 
presentment was entirely too late. 

In South Carolina (Fernandez v. 
Lewis, 1 Mc@ord, 322) a bill drawn 
in Charleston on New York at three 
days’ sight was not presented for 
two and a half months. The holder 
lived several days in the same house 
with the drawee. The drawer was 
held discharged. 

In Louisiana, Bolton v. Harrod, 9 
Mart, 326) a bill drawn in New Or- 
leans on Liverpool at thirty days’ 
sight was sent by way of New York. 
There was a delay of two and a half 
months in presentment. Held, no 
laches. 
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In Wisconsin (Walsh v. Dart, 23 
Wis. 334), a sight draft on New 
York was indorsed to the plaintiff in 
Wisconsin and was not mailed to 
New York for presentment for four- 
teen days. Held, prima facie evi- 
dence of laches, but that it might 
be rebutted. 

In Massachusetts (Prescott Bank 
v. Caverley, 7 Gray 217) a sight 
bill on Boston was indorsed to the 
holder in Lowell after banking hours 
on a Saturday; it was forwarded by 
mail to Boston on the following 
Tuesday and presented in Boston on 
Wednesday during banking hours. 
Held, presented in sufficiently reason- 
able time to charge an indorser. 

In Pennsylvania (Banking Co. v. 
Bank, 53 Pa. St. 404), a bank in 
Erie, Pa., drew a draft on New York 
in favor of a traveling agent who in 
pursuance of his business did not 
return to his home in New Jersey, 
where he had the first opportunity 
to negotiate it, for ten days after 
its date. It was held that this delay 
was not unreasonable under the cir- 
cumstances. 

In Illinois (Montelius v. Charles, 
76 Ill. 305), an inland bill drawn by 
a bank in Illinois, on a Chicago 
bank, at sight, was mailed on the 
day of its date to the payee’s ad- 
dress in Dakota and was received by 
him after some delay in the mail 
and by him at first opportunity put 
in circulation, there being no other 
delay than that incident to transac- 
tion of business in a sparsely popu- 
lated territory, and presentment was 
made thirty-five days after date. It 
was held that the drawer was bound, 
the drawee bank having failed in the 
meantime. In this case the court 
said: “Bills, both inland and for- 
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eign, having the quality of negotia- 
bility, are intended in some degree 
to be used as a part of the circula- 
tion of the country and are indis- 
pensable in the conduct of extended 
commercial transactions. They af- 
ford a safe and convenient mode of 
making payments of indebtedness 
between different points. Banking 
honses that, for a consideration, 
issue such bills must be understood 
to do so in accordance with the 
known custom of the country—that 
they will be put in circulation for a 
limited period. If this were not so, 
their value would be greatly depre- 
ciated and their utility in commer- 
mercial transactions would be des- 
troyed.” 

The above decisions illustrate what 
the courts in the different cases have 
held to be a reasonable or an un- 
reasonable time in which to present 
to the drawee for acceptance, a draft 
which requires such presentment in 
order to fix the exact time of its 
maturity. 

Some of the decisions involve the 
presentment of sight drafts for ac- 
ceptance, but under the Negotiable 
Instruments law sight drafts are 
now payable on demand and require 
presentment only for payment. Sec- 
tion 131 of the act requires that in 
the case of all instruments payable 
on demand “presentment must be 
made within a reasonable time after 
issue, except that in the case of a 
bill of exchange, presentment for pay- 
ment will be sufficient if made within 
a reasonable time after the last ne- 
gotiation thereof.” We have already 
considered this provision. In the case 
of checks on banks the decisions have 
defined with clearness and precision 
the length of time which is allowed 
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the holder to present or to negotiate, 
both where the check is delivered in 
the city of the drawee and where it 
is delivered in a place distant from 
that of the drawee; but with regard 
to drafts payable after sight, the 
rule of reasonable time for present- 
ment, or for negotiation, has not, as 
yet, been worked out to such a desir- 
able degree of precision. 

There is to be noted, also, a con- 
flict of authority upon whether what 
is a reasonable time is a question 
for the jury or for the court. Some 
courts have held it a question of 
law for the court alone; in others it 
is held to be a mixed question of law 
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and fact, and to be left to the jury 
under proper instructions of the 
court. 

In concluding our discussion of sec- 
tion 241 it is to be observed that 
whenever it is incumbent on the 
holder to present a bill for accept- 
ance, which he fails to do at the 
proper time, not only are the drawer 
and all indorsers discharged, but the 
holder, in addition to losing his rem- 
edy on the bill, also loses his rem- 
edy on the consideration or debt in 
respect to which it was given or 
transferred. 

(Continued in next number.) 





GROWTH OF TRUST COMPANIES. 


An article by Charles A. Conant in 
the Review of Reviews for November on 
the growth of trust companies in this 
country brought out some interest- 
ing facts. He showed that the trust 


company is essentially and primarily 
an American institution, the product 
of conditions and practices that at- 
tach more closely and particularly 
to the United States than to any 


other country. There are no trust 
companies in Europe or in _ the 
Orient of the sort that has become 
familiar here in recent years. With 
the one exception of Mexico, where 
strictly American capital has gone 
into one or more enterprises of the 
-kind, none of the Latin-American 
countries has a trust company, and 
in some portions of Canada the plan 
is only now being adopted to a lim- 
ited extent on the American pattern. 
The comptroller of the currency has 
had officially reported to him statis- 
tics from which the following table 
on the trust companies of the United 
States for representative years has 
been condensed : Individual 
No. Capital. Deposits. 
171 $79,292,889  — $355,330,080 
251 106,96 ,253 566,922,205 


1891. : 
1897... 


I90I... 334 137,301,704 1,271,081,174 
90a... 417 179,732,581 1,525,887,493 

In ten years the deposits of these 
trust companies throughout the en- 
tire country have increased more 
than 300 per cent. For the State of 
New York the aggregate of the trust 
company deposits on June 30, 1902, 
was $887,001,687; in New York 
City on the same date they aggre- 
gated $760,776,121, as compared 
with $960,246,000, the total of the 
deposits in clearing-house banks of 
the city at the same time. Thus, 
while the clearing-house banks in the 
city increased their deposits about 
$363,000,000 in five years, the trust 
companies in the same territory in- 
creased theirs by the sum of $455,- 
000,000. Much of the growth of the 
trust-company business has been in 
a comparatively few states and for 
the most part in the great money 
centers, of which New York City is 
the leader. Still there is a marked 
and significant growth in some locali- 
ties outside of these centers, and the 
indications point strongly toa steady 
extension of this form of organizing 
banking capital into smaller commu- 
nities. 
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CODIFICATION OF MERCANTILE LAW. 


An address before the last annual meeting of the American Bar Association 
by M. D. Chalmers, Parliamentary Counsel to the Treasury (England ). 


I have to thank you sincerely for 
inviting me to address you on a sub- 
ject which for many years has en- 
gaged my interest and attention. 
Though I am a stranger to you per- 
sonally, I cannot feel myself a stran- 
ger in a strange land when I am ad- 
dressing an assembly of brother law- 
yers in the country where Chief Jus- 
tice Marshall and Mr. Justice Story 
delivered their judgments, where 
Chancellor Kent wrote his commen- 
taries, and where Mr. Justice Oliver 
Wendell Holmes penned his admira- 
ble essays on the common law. 
Whether we be American or English 
lawyers, we have in the common law 
the same foster mother and _ from 
that foster mother we have both 
alike imbibed the principles which 
guide us in the practice of our pro- 
fession. Though I am a strong ad- 
vocate of codification, I am no dis- 
parager of the common law, which is 
unsurpassed for its collection of rea- 
soned principles and applied prece- 
dents. Every American or English 
code must pre-suppose the common 
law. I think you may compare a 
code to a building, and the common 
law to the atmosphere which sur- 
rounds that building, and which pen- 
etrates every chink and crevice where 
the bricks and mortar are not. We 
cannot escape from the common law, 
and we should not try to do so. As 
Mr. Justice Holmes has well said, 
“However much we may codify the 


law into a series of seemingly self- 
sufficient propositions, those propo- 
sitions will be but a phase in a con- 
tinuous growth. To understand their 
growth fully, to know how they will 
be dealt with by judges trained in the 
past which the law embodies, we must 
ourselves know something of that 
past. The history of what the law 
has been is necessary to the knowledge 
of what the law is.’’* The learned 
judge’s words are weighty ones, and 
they suggest animportant principle to 
befollowed by those who would codify 
any branch of the law. While any 
branch of the law is in process of 
formation, it is unwise to attempt 
to codify it. A code should be found- 
ed on a firm basis of experience. You 
then know what you are doing. A 
practical and working code cannot 
spring from the head of the drafts- 
man, as Pallas Athene is fabled to 
have sprung, fully equipped,from the 
head of her father Zeus. In legisla- 
tion, as in other sciences, the ‘‘a pri- 
ori’ road is a dangerous one to 
tread. When the principles of the 
law are well settled, and when the 
decided cases that accumulate are 
mere illustrations of accepted general 
rules, then the law is ripe for codifi- 
cation. A code can usefully settle 
disputed points, and fill up small la- 
cunae in the law, but it should al- 
ways have its feet on the ground. If 
you go above and beyond experience 


*The Common Law, p. 27. 
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you are codifying in the air, and will 
probably do more harm than good 
to commerce and mercantile law. No 
service is done tothe cause of codifica- 
tion by putting the case for it too 
high. The province of a code, I ven- 
ture to think, is to set out, in con- 
cise language and logical form, those 
principles of the law which have al- 
ready stood the test of time. It co- 
ordinates and methodizes, but does 
not invent principles. Compare for 
a moment a proposition of law where 
there is a code and where there is 
In the case of a code the prop- 
ositions of law are stated in the au- 
thoritative words of the legislature. 
When a particular case arises, the sole 
question is whether it falls or does 
not fall within some given statement 
in the code. The process of reason- 
ing is purely deductive, and the code 
supplies the major premise in the syl- 
logism. In the case of uncodified 
law, when a lawyer has to advise, or 
a court has to decide a given point, 
two processes of reasoning have to 
be gone through. The decided cases 
have to be examined, and from the 
more or less sufficient data which 
they give, a general proposition has 
to be framed. This is an inductive 
process, which must precede the de- 
ductive process. The inductive pro- 
cess has to be gone through afresh 
each time a question of law has to 
be determined, for however correctly 
the general proposition may have 
been framed, the words in which 
it is formulated have no au- 
thority. On the one hand, no doubt, 
there is the advantage that the lan- 
guage of the proposition can be 
adapted to the particular facts, but 
on the other hand, it is obvious that 
there is a greatly increased chance 


none. 
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of error in formulating the proposi- 
tion. 

As the Bills of Exchange Act of 1882 
was the first successful attempt to 
codify any branch of English com- 
mercial law, it may possibly interest 
you to know the procedure which 
was adopted in preparing the mea- 
sure. The idea was suggested to me 
by my experience of the working of 
the Indian codes, particularly the 
Indian Penal Code of1860. I there- 
fore, set to work to frame a digest 
of the law on the lines of an Indian 
code, and published it as a text 
book. The frame of an Indian code 
is as follows: First of all, the gen- 
eral propositions are stated in sec- 
tions as in an ordinary statute. 
Qualifications which in an ordinary 
statute are inserted as provisOs are 
called and drafted as ‘‘exceptions.”’ 
If the propositions involve any com- 
plication, they are followed by illus- 
trations which are part and parcel of 
the act itself. This is a peculiar fea- 
ture of Indian legislation, which owes 
its origin to Lord Macaulay. It. 
works well in India, where law has 
to be administered largely by judges 
and advocates who are not trained 
English lawyers. But I do not think 
it is a good precedent for legislation 
elsewhere, for it holds out almost 
irresistible temptations to 
thinking and loose drafting. When, 
as often happens, the draftsman 
comes across a proposition which is 
dificult to formulate, he is apt to 
frame it in terms which are not ac- 
curate, and which have to be con- 
trolled and modified, instead of being 
merely explained, by illustrations. 
But the illustrations can hardly be 
exhaustive, and then difficulties of in- 
terpretation arise in practice. Fora 


loose 
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preliminary digest, however, the In- 
dian code form is a very convenient 
one. You see at a glance the tests 
and proofs of abstract propositions. 
When I had examined the English re- 
ported cases, and roughly digested 
them, I found what any student of 
the common law would expect. On 
some points, and not always on im- 
portant points, there was a plethora 
of authority. On other points, au- 
thority was wanting, or spoke with 
an uncertain voice. A good many 
propositions in the digest had to be 
qualified with a “probably” or “‘per- 
haps.”” As Lord Macnaghten had 
pointed out in a recent case, the 
more obvious a proposition of law 
may be, the more difficult it is to 
find direct authority for it. It is not 
litigated, and it is assumed rather 
than stated in the reported judg- 
ments. But it is essential that a 
code should explicitly state the fun- 
damental principles of the law. The 
next step, therefore, was to test the 
validity of the doubtful propositions, 
and to fill up lacunae, by reference 
to American decisions and the con- 
tinental codes and text writers. 

The weight to be given to Ameri- 
can decisions in England is well 
stated by Lord Chief Justice Cock- 
burn in the case of Scaramanga v. 
Stamp.* After remarking that the 
point for decision was one of first 
impression, he proceeds to say, “I 
am glad to think that in laying 
down the rule we had the advantage 
of the assistance afforded tous by the 
decisions of the American courts and 
the opinions of American jurists, 
whom accident has caused to antici- 
pate us on this question. And, al- 
though the decisions of the American 


*(1880) 5 C. P. D., at p. 303- 
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courts are, of course, not binding on 
us, yet the sound and enlightened 
views of American lawyers in the ad- 
ministration and development of the 
law—a law, except so far as altered 
by statutory enactment, derived from 
a common source with our own— 
entitle their decisions to the utmost 
respect and confidence on our part.” 
I presume that in the states some- 
what similar weight is attached to 
English decisions in matters of mer- 
cantile law. Lord Mansfield and Mr. 
Justice Story, in judgments which 
are too well known to need citation,* 
have emphasized the essential uni- 
ty of the law merchant through- 
out the world, and, in more recent 
times, Lord Blackburn has again 
enunciated the rule. ‘There are,’’ he 
says, “in some cases differences 
and peculiarities which by the muni- 
cipal law of each country are grafted 
on it, but the general rules of the 
law merchant are the same in all 
countries. We constantly, in the 
English courts, upon the question 
what is the general law, cite Pothier 
or any foreign jurist provided they 
bear upon the point.’’+ In atten.pt- 
ing to frame a code of any branch 
of mercantilelaw comparison with for- 
eign law is an _ essential branch 
of the operation. It not only ena- 
bles you to fill up gaps and to form 
an opinion on doubtful propositions, 
but it enables you to see what are 
the really fundamental propositions 
of your code, which require to be put 
in the forefront. When a principle is 
reproduced in the laws of all com- 
mercial nations, you may be sure 
that it is founded on good sense and 
* See Swift v. Tyson, 16 Peters, 1. 


tMcLean v. Clydesdale (1883), 9 App. Cas. 
at p. 105. 
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based on broad grounds of expedi- 
ency. The Roman lawyers were jus- 
tified in attaching a peculiar value 
to those rules of law which were juris 
gentium. 

My next step was to publish the 
digest, and get it criticised as far as 
I could. The result encouraged me 
to throw the propositions of the di- 
gest into the form of a bill, which 
Lord Herschell steered through Par- 
liament, and which became law as 
the Bills of Exchange Act 1882. IfI 
could do the work over again, I 
could produce a better act, and I 
am glad to see that you, in your 
Negotiable Instruments Act, which 
has now been adopted by so many 
states, have in many respects im- 
proved on the English measure. Still, 
the English act, during its twenty 
years of life, has, on the whole, 


worked very smoothly, and has given 
rise to very little judicial decision. 


The most important of those decis- 
ions, curiously enough, have arisen 
on the few amendments which were 
introduced in committee. The effect 
of turning a text book into a stat- 
ute was curious. In the next edition 
which I published, the text was hard- 
ly altered, but the legal value of the 
propositions laid down and the illus- 
trations which followed them was ex- 
actly reversed. In the text book, the 
propositions were only law in so far 
as they were correct and logical in- 
ductions from the decided cases: the 
illustrations drawn from decided cases 
were authoritative. But as soon as 
the statute passed, the general prop- 
Ositions became the law, and the il- 
lustrations drawn from decided cases 
were only law in so far as they were 
correct and logical deductions from 
the language of the act. None the 
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less is it useful to the legal reader to 
call his attention to the decisions 
which form the basis of the various 
sections, and which were intended to 
be reproduced in the act. In so far 
as the law is unaltered, the decided 
cases are still in point as illustra- 
tions. 

In dealing with the law of sale, I 
followed a similar procedure, and 
again with Lord Herschell’s assist- 
ance, we succeeded in passing the 
Sale of Goods Act 1893. I am now 
following a similar plan with regard 
to marine insurance, which is an ex- 
cellent subject for codification, as it 
rests mainly on well established prin- 
ciples, worked out by the courts with 
very little interference by the legisla- 
ture. The bill has passed the House 
of Lords, but has stuck fast in the 
House of Commons, where there is 
increasing difficulty in passing any 
measure of law reform. 

I hardly know the trend of opin- 
ion in the states, but in England I 
think you may say that mercantile 
opinion is in favor of codification, 
while legal opinion is rather against 
it. Perhaps, then, I may briefly ex- 
amine the arguments for and against 
codification from the English point 
of view. The mercantile view is this : 
‘Law is made by lawyers, but not 
for lawyers; it is made for laymen, 
who have to regulate the conduct of 
their business in accordance with the 
rules laid down by the law.”’ A man 
of business, in effect, says to the 
lawyers, “‘Leave me free to make my 
own contracts, but tell me plainly 
beforehand what you are going to 
do if I don’t make a contract, or if 
I fail to express it intelligibly. If I 
know beforehand exactly what you 
lawyers are going to do in a given 
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case, I can regulate my conduct ac- 
cordingly. All I want to know is ex- 
actly where I am.” Our great mer- 
cantile judges have always kept the 
mercantile position in view. As long 
ago as 1776, Chief Justice Willes, in 
deciding a new point of commercial 
law, observed that ‘in all commer- 
cial transactions the great object is 
certainty. It will therefore be neces- 
sary for the court to lay down some 
rule, and it is of more consequence 
that the rule should be certain than 
whether it is established one way or 
the other.* This is a point of view 
which is very difficult for lawyers to 
grasp. The lawyer is thinking, first, 
of the interests of his own particu- 
lar client, and, secondly, of the nice 
and exact application of precedents 
to the particular case he is arguing. 
The fact that a decision, equitable 
in itself, may introduce uncertainty 
and difficulty into thousands of 
other commercial transactions, is a 
matter outside his purview, and with 
which he does not concern himself. 
The object of the man of business is, 
not to get a scientific decision on a 
particular point, but to avoid litiga- 
tion altogether. On the while, he 
would rather have a somewhat in- 
convenient rule clearly stated thana 
more convenient rule worked out by 
a series of protracted and expensive 
litigations, pending which he does not 
know how to act. A judge deciding 
a disputed question of law always 
reminds me of a great surgeon per- 
forming an operation. The surgeon 
proceeds calmly with the use of his 
knife, and pays no attention to the 
blood which spurts from every vein 
of the patient on the operating table. 
So, too, the judge calmly proceeds to 


Lockyer ve Offiey, 1 T. R., at p. 259. 


THE BANKING LAW JOURNAL. 


apply his precedents to the case be. 
fore him, regardless of the costs 
which spurt from every pocket of the 
unfortunate litigant. 

The most serious, but, I think, the 
most fallacious argument against 
codification is the stock objection 
that the common law is thus de- 
prived of its elasticity. In so far as 
that elasticity exists, it is another 
name for uncertainty and obscurity. 
On this point I cannot do better than 
cite the authoritative words of the 
Royal Commissioners on the Crimi- 
nal Code Bill, who were all great 
common law judges. Lord Black- 
burn, Lord Justice Lush, Sir James 
Stephen and Mr. Justice Barry,in their 
report made in 1867, say: 

“The objection most frequently 
made to codification—that it would, 
if successful, deprive the present sys- 
tem of its elasticity, has we believe, 
exercised considerable influence, but 
when it is carefully examined it will, 
we think, turn out to be entitled to 
but little, if any, weight. The manner 
in which the law is at present adapt- 
ed to circumstances, is, first, by leg- 
islation, and secondly, by judicial 
decisions. Future legislation could, 
of course, be in no way hampered by 
codification. It would, on the other 
hand, be much facilitated by it. The 
objection under consideration, ap- 
plies, therefore, exclusively to the 
effects of codification on the course 
of judicial decision. Those who 
consider that codification will de 
prive the common law of its ‘elas 
ticity, appear to think that it will 
hamper the judges in the exercise of 
a discretion which they are at pres- 
ent supposed to possess in the decis- 
ion of new cases as they arise. There 
is some apparent force in this objec- 
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tion, but its importance has, to say 
the least, been largely exaggerated. 
In order to appreciate the objection 
it is necessary to consider the nature 
of this so-called discretion which is 
attributed to the judges. It seems 
to be assumed that when a judge is 
called upon to deal witha new com- 
bination of circumstances, he is at 
liberty to decideaccording to his own 
views of justice and expediency; 
whereas,on the contrary, he is bound 
to decide in accordance with -princi- 
ples already established,which he can 
neither disregard nor alter. The con- 
sequences of this are, first, that the 
elasticity of the common law is 
much smaller than it is often sup- 
posed to be; and secondly, that so 
far as a code represents the effect of 
decided cases and established princi- 
ples, it takes from the judges nothing 
which they possess at present. In 


fact, the elasticity so often spoken of 


as a valuable quality would, if it ex- 
isted, be another name for uncer- 
tainty. The great richness of the law 
of England in principles and _ rules 
embodied in judicial decisions no 
doubt involves the consequence that 
a code adequately representing it 
must be elaborate and detailed, but 
such a code would not, except in a 
few cases in which the law at pres- 
ent is obscure, limit any discretion 
now possessed by the judges. It 
would simply change the form of the 
rules by which they are bound. The 
truth is, the expression ‘elasticity’ 
is altogether misused when applied 
to English law. The great charac- 
teristic of the law of this country is 
that it is extremely detailed and ex- 
plicit, leaving hardly any discretion 
to the judges. This may be shown by 
comparing it with the French law.” 
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The stock illustration of the effect 
of a code in arresting the develop- 
ment of mercantile law, which, it is 
said, ought to be a living and grow- 
ing body of law, is furnished by the 
French Code du Commerce. That 
code, passed early in the nineteenth 
century,to a large extent reproduced 
and perpetuated mercantile laws 
passed in the end of the seventeenth 
century, when modern commerce was 
in its infancy. It may well be that 
France codified her laws at too early 
a period in her history. But, put- 
ting that question aside, let me in- 
vite your attention to two other 
considerations. In the first place, 
France herself is satisfied with her 
codes. She may change her political 
institutions with bewildering frequen- 
cy, but she ever remains constant in 
her attachment to her civil and com- 
mercial codes. It is only in minute 
details that she has amended them. 
But more than that, no country 
which has codified its law has ever 
thought of repealing its codes and 
reverting to the old state of things. 
That is an argument in favor of 
codification to which you may apply 
the test, quod semper, quod ubique, 
quod ab omnibus. In the second 
place, no code is final. The legisla- 
ture which enacted it can alter it if 
it requires alteration. Modern legis- 
latures respond very readily to a 
stimulus from the outside, and are 
not, as a rule, overwhelmed with re- 
spect for the work of their predeces- 
sors. Legislation, it must be borne 
in mind, is both speedier and cheap- 
er than litigation. The English law 
of negotiable instruments took about 
150 years to develop. Its main 
principles were worked out by about 
2,000 decisions, and taking a mod- 





830 THE BANKING LAW JOURNAL, 


erate estimate, the taxed costs of 
this litigation must have cost the 
parties about two million dollars. 
Judge-made law has certain great 
merits, but cheapness is not one of 
them. 

Codification of course does not 
mean the abolition of litigation. 
Until the millennium arrives, there will 
always be disputed facts which will 
give rise to legal contest. Lord 
Westbury is said to have advised an 
aspiring junior at the bar in the fol- 
lowing terms: “My young friend, in 
arguing your case, never make a 
mistake in your logic; the facts are 
always at your disposal.’’ The ob- 
ject of a code is limited to prevent 
mistakes in logic. It is no part of 
its purpose to curb the exuberant 
imaginations of the witnesses. More- 
over, draft a code as carefully as 
you will, there are certain to be 
ambiguities and small discrepancies 
and obscurities in it, which can only 
be cleared away by judicial interpre- 
tation. No code can provide for ev- 
ery case that may arise or always 
use language which is absolutely ac- 


curate. If a code provides a clear 
rule for a great majority of the 
cases which crop up in ordinary busi- 
ness, it satisfies the needs of busi- 
ness men. Exceptional cases must 
shift for themselves. 

Lawyers, perhaps, are inclined to 
attach too much weight to the oc- 
casional difficulties which arise 
in construing a codifying statute. 
The cases which come before lawyers 
are just the cases in which the code 
is defective. In so far as it works 
well, it does not come before them. 
Every man’s view of the question is 
naturally colored by his own expe- 
rience. In dealing with commercial 
matters, we, as lawyers, are apt to 
forget that we see mainly the pathol- 
ogy of business; its healthy physi- 
ological action is a matter outside 
our professional experience. A per- 
fect code is, of course, an impossi- 
bility, but in codification as in other 
practical matters of life, “le mieux 
est l’ennemi du bien.’”’ If we seek after 
an impossible perfection, we lose cur 
chance of a practical and positive 
good which is within our reach. 
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GAMING AND USURY STATUTES AND INNOCENT PURCHASERS. 


For good and beneficial reasons 
the law protects the bona fide pur- 
chaser for value, before maturity, 
of negotiable instruments against 
hidden defenses or equities between 
the original parties, not appearing 
on the face of the instrument, and 
accords him the right to enforce pay- 
ment from the parties liable, accord- 
ing to the absolute or conditional 
character of their liability, for its 
full amount. A bona fide purchaser 
to whom a bill of exchange or a 
promissory note is offered by way 
of negotiation, is not obliged to in- 
vestigate its past history; he may 
take it for what its face imports. 

But this almost universal policy of 
protection to the bona fide purchaser 
of commercial paper finds an excep- 
tion in certain states of this country 
in the case of paper given in a usuri- 
ous transaction,or based on a gaming 
consideration, where statutory laws 
have been established making paper 
of this description absolutely void, 
not only in the hands of the original 
taker, but having the effect, as con- 
strued by the courts, to avoid the 
paper in the hands of innocent pur- 
chasers as well. In these states 
the innocent purchaser who gives 
value for a bill of exchange, a prom- 
issory note, or a bank check, where 
the consideration for its issue, or 
indorsement, has been a gambling 
debt, or usurious, becomes a victim; 
yet the bill or note or check is no 
different in form, or in genuineness 
of signature of parties, or in any- 
thing appearing on its face, from 


thousands of others that are daily 
being passed away or negotiated in 
exchange for value received. While 
the law is clear and insistent in the 
protection of the innocent holder of 
negotiable paper from the defense of 
want or failure of consideration, or 
of fraud, it stops there, strange to 
say,and although the holder is equal- 
ly innocent and in equal need of pro- 
tection, it says to the innocent pur- 
chaser of paper, issued or indorsed 
for a gambling debt, or given in a 
usurious transaction, that the paper 
is besmirched and void,and that even 
in his hands, it is of no more value 
than a piece of waste paper. 

It would seem that there is neces- 
sity, in all those states which avoid 
gambling or usurious paper even in 
the hands of innocent holders, for 
legislative amendment of the laws 
upon these subjects, in the interest 
and protection of bona fide purchas- 
ers for a valuable consideration. 

Looking briefly into the history of 
the subject,we find that by the com- 
mon law of England there were vari- 
ous kinds of illegal considerations 
which affected the instrument in the 
hands of a holder who was a party 
to the illegality, or who had knowl- 
edge of it,but where contracts based 
upon these considerations were not 
made invalid by statute, the rights of 
an innocent holder for value were not 
affected. Some considerations, as 
well as contracts, were made invalid 
by statute, which operated to make 
the securities void, even in the hands 
of innocent holders, and the most 
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against usury and gaming. 

By the statute against usury (12 
Anne, St. 2, C. 16) contracts found- 
ed upon a usurious consideration 
were made utterly void, and it was 
held by the courts, under this stat- 
ute, that a bill or note founded ona 
usurious consideration was void even 
in the hands of a bona fide holder for 
value. But the plain injustice to in- 
nocent purchasers from such a sweep- 
ing Operation of statute led to the 
enactment of the 58 Geo. 3, C. 93, 
which, after reciting that in the course 
of mercantile transactions negotiable 
securities have been passed into the 
hands of persons who had discount- 
ed the same without any knowledge 
of the original consideration for 
which the same was given, and that 
the avoidance of such securities in 
the hands of such bona fide indor- 
sees without notice was attended 
with great hardship and injustice, 
enacted “that no bill of exchange 
or promissory note that shall be 
drawn or made after the passage of 
this act shall, though it may have 
been given for an usurious consider- 
ation or upon an usurious contract, 
be void in the hands of an indorsee 
for valuable consideration, unless 
such indorsee had at the time of dis- 
counting or paying such considera- 
tion for the same, actual notice that 
such bill or note had been originally 
given for an usurious consideration, 
or upon an usurious contract.” And 
now in England, the laws against 
usury upon bills and notes have been 
abolished. 

As to gaming, the old statute 16 
Car. 2 C. 7, declared a gaming con- 
sideration illegal and avoided all 
securities, whether written or verbal, 
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given to secure any sum of money 
exceeding one hundred pounds lost 
at play. A later statute (9 Anne, C. 
14) avoided only written contracts, 
It enacted (sec. 1) ‘“‘that all notes, 
bills, bonds, judgments, mortgages, 
or other securities, or conveyances 
whatsoever, given, granted, drawn or 
entered into or executed by any per- 
son or persons whatsoever,where the 
whole or any part of the considera- 
tion for such conveyances or securi- 
ties shall be for any money Or other 
valuable thing whatsoever won by 
gaming or playing at cards, dice- 
tables, tennis, bowls, or other game 
or games whatsoever, or by betting 
on the sides or hands of such as 
do game at any of the games afore- 
said, or for the reimbursement or 
repaying any money knowingly lent 
or advanced for such gaming or 
betting as aforesaid, or lent or ad- 
vanced at the time of such playing 
to any person or persons so gam- 
ing or betting as aforesaid, or that 
shall during such play so play or 
bet, shall be utterly void, frustrate 
and of none effect to all intents or 
purposes whatsoever, any statute, 
law or usage to the contrary there- 
of in any wise notwithstanding.” 
Under these statutes, a bill uf ex- 
change or a promissory note given 
for a gambling debt was held by 
the courts void even in the hands of 
a bona fide holder. Here, again, a 
later statute (5 and 6 Will. 4, C. 
41) amended the law in the inter- 
est of bona fide holders. The act 
recited that securities and instru- 
ments made void by the statute 
are sometimes indorsed, transferred, 
assigned or conveyed to purchasers 
or other persons for a valuable con- 
sideration, without notice of the 
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original consideration for which such 
securities or instruments are given 
and that the avoidance of such se- 
curities or instruments in the hands 
of such purchasers or other persons 
is often attended with great hard- 
ship and injustice; and it modified 
the former act so as to take away 
its avoiding effect upon instruments 
when purchased by innocent hold- 
ers. 

We see, therefore, that in England 
the injustice to innocent purchasers 
of commercial paper, made invalid 
and void by statutes against usury 
and gaming, was soon recognized 
and protection to this class of hold- 
ers afforded. But in this country, 
in a considerable number of the 
states where statutes have been 
enacted making bills, notes, and 
other contracts based upon gam- 
ing void,and in a less number where 
statutes have made such paper 


based upon usurious consideration 
void, the innocent purchaser, with 
only one or two exceptions, has not 
been protected by the statute, but 
paper based upon these considera- 
tions has been held absolutely void 
and unenforceable in his hands. 


In the state of New York, the 
statutes make notes and bills void 
for usuty (excepting the special 
statutes as to the taking of usury 
by the banks) and also bills and 
notes given for the amount of a 
gaming debt. The only exception in 
this latter case is where securities 
given for gaming affect real estate, 
in which case special provision is 
made. The New York courts do all 
they can to protect innocent holders 
of commercial paper, tainted with 
usury and gaming. For example, 
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they have held that the bona fide 
holder of a note, void in its incep- 
tion for usury, may take from the 
debtor a new and valid security in 
place of the note; that if the maker 
of an overdue note, void for usury, 
give a new note to the order of the 
creditor of the original payee, the 
defense of usury cannot be set up 
against such note, where it was taken 
in discharge of a debt owing to the 
taker; that if the payee of a note, 
void for usury or gaming, indorses 
it over to a third person, who takes 
it for value and without notice, the 
latter is liable on his indorsement as 
on a new contract. These and like 
cases show that the courts protect, 
as far as possible, innocent third 
parties who take paper tainted with 
usury or gaming. But the courts 
cannot go behind the positive re- 
quirements of the statutes, and where 
these statutes declare affirmatively 
that securities given for money won 
at play, or loaned at unlawful in- 
terest, are void, the courts are not 
at liberty to give effect to them in 
any form. 

It would seem but just to the com- 
mercial world that the New York 
statutes, which make negotiable se- 
curities void for usury and gaming, 
should be so amended as to provide 
for their enforcement when purchased 
by innocent holders for value before 
maturity. 

There are but few states where, 
like New York, instruments are ab- 
solutely avoided for usury. In some 
of the states there are no statutes 
against usury; others simply forfeit 
the interest and allow the principal 
to be enforced; and in still others, 
simply the excess over legal interest 
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is non-recoverable. But there are 
many states where the _ statutes 
against gaming make void, notes 
and bills given for a gambling con- 
sideration, and where innocent pur- 
chasers of negotiable paper are vic- 
timized every time they give value 
for instruments affected by this 
hidden taint. In only a few of the 
states have the legislatures had the 
forethought, or the desire, to pro- 
vide the necessary protection for in- 
nocent purchasers. In the state of 
Maine we find this legislative provi- 
sion (Ch. 125 Rev. St. S. 10) which 
the legislatures of many other states 
would do well to copy: 


‘‘ All notes, bills, bonds, mortgages, 
securities or conveyances, given in 
whole or in part, for money or goods 
won by gambling or betting on per- 
sons gambling, or given to repay 
money lent or advanced for gamb- 
ling or betting, or lent or advanced 
at the time and place thereof, are 
utterly void against all persons, ex- 
cept bona fide subsequent purchasers 
of real estate, and holders of negoti- 
able paper for a valuable considera- 
tion without notice.”’ 


Also in Michigan, section 5933 of 
the Compiled Laws 1897, provides: 


‘‘ All notes, bills, bonds, mortgages 
or other securities or conveyances 
whatever, in which the whole or any 
part of the consideration shall be for 
any money or goods won by playing 
at cards, dice, or any other game 
whatever, or by betting on the sides 
or hands of such as are gaming, or 
by any betting or gaming whatever, 
or for reimbursing or repaying any 
moneys knowingly lent or advanced 
for any gaming or betting, shall be 
void and of no effect as between the 
parties to the same, and as to all 
_ persons except as to those who hold 
or claim under them in good faith, 
and without notice of the illegality 
of such contract or conveyance.” 


THE BANKING LAW JOURNAL. 


Some of the courts seem to think 
that the law should not accord pro- 
tection to bona fide purchasers, and 
that the statutes making void in all 
hands, notes and bills for money 
won at gaming, best conserve sound 
public policy as they stand. Thus, 
in the Pennsylvania case of Ungas v. 
Boas, 1 Harris, 604, the maker of a 
note had played at a faro table in 
the city of Philadelphia and executed 
his promissory note which the faro 
dealer took as money, in exchange 
for ivory checks used-at the gaming 
table, and afterwards lost the checks. 
The note was indorsed to an inno- 
cent purchaser who had no knowl- 
edge or suspicion of anything wrong 
in its history. The Supreme Court 
of Pennsylvania held it void in his 
hands and said: ‘“‘The gamester 
makes use of the note to pay his 
own debt or to receive money on it. 
If the innocent indorsee is to recover, 
it will be a means to evade the act, 
it being so difficult to prove notice 
to the indorsee; and though it will 
be some inconvenience to an inno- 
cent man, yet that will not be a 
balance to those on the other side. 
And the plaintiff is not without 
remedy, for he may sue the indorser 
on his indorsement, and it is but the 
common hazard “of taking notes of 
infants or of a feme covert. Theargu- 
ment here is that commerce is to be 
encouraged, and therefore we ought 
to decide in favor of an innocent in- 
dorsee. I am well satisfied that we 
shall not send a vessel less to sea, 
by taking from commerce the uncer- 
tain aid of faro banks and other 
gaming tables.” 

It is difficult to see the justice or 
sound policy in such a line of rea- 
soning. A man who gambles and 
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makes his note serve the purpose of 
money to purchase gambling chips 
is doing an illegal act, and yet the 
Pennsylvania court would protect 
such a man in preference to an inno- 
cent holder who has been victimized 
by taking his note at face value. So 
long as the law affords him this 
protection, does it not encourage 
the man to gamble, and give his 
note for chips, wherever he can do 
so, instead of giving actual cash 
therefor? He knows that if he loses 
his note is worthless and unenforce- 
able in any hands; while, if he wins, 
he can pay his note and yet be so 
much ahead. 

In the later case of Harper v. 
Young, 112 Pa. St. 410, the supreme 
court of Pennsylvania reaffirmed the 
proposition that a promissory note, 
given in a gambling transaction, is 
void under the Pennsylvania statute, 
although negotiable in form and in 
the hands of an innocent holder for 
value. 

In a Mississippi case( Lucas v.Waul, 
20 Miss. 157) a note was given by 
the maker in payment of money won 
from him at the game of cards 
called ‘“‘brag,’’ and traded off to an 
innocent purchaser for value. The 
court held the note absolutely void 
under the Mississippi statute and 
said: “‘It is no answer that a prom- 
issory note, based upon a gaming 
consideration, has passed into the 
hands of an innocent holder for a 
valuable consideration, even without 
notice. The statute is peremptory 
and makes the note and the contract 
void absolutely.”’ 

In an Indiana case decided last 
year (Irwin v. Marquett, 26 Ind.App. 
383) Marquett and one Bedgood 
played at cards and Bedgood won 
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$400 from Marquett. Marquett gave 
his check for this amount, which 
check Bedgood indorsed to Irwin 
for value. The decision of the court 
was that Irwin, although a bona 
fide holder, could not recover on the 
check from the drawer; that a check 
given for money won at gaming is 
void under the Indiana statute even 
in the hands of a bona fide holder 
for value. The Indiana statute pro- 
vided that ‘‘all notes, bills, bonds, 
conveyances, contracts, mortgages 
or other securities made hereafter, 
when the whole or any part of the 
consideration thereof shall be for 
money or other valuable thing won 
on result of any wager, or for repay- 
ing any money lent at the time of 
such wager for the purpose of being 
wagered, shall be void.” The court 
said: ‘‘To give the statute the con- 
struction contended for by counsel 
(that the word ‘‘void’’ should be 
construed ‘‘voidable’’) we must in 
effect read into the statute an excep- 
tion from its provisions. This we 
think is a matter for the legislature, 
not the courts. In some states the 
statute excepts from its operation 
bona fide holders for value and with- 
out notice. The statute in question 
makes the contract sued on void be- 
cause of its illegal consideration, 
and it seems to be a settled doctrine 
of the courts and text writers that 
commercial paper founded on such a 
consideration, and which a_ statute 
in direct terms declares to be void, 
is void, evenin the hands of a bona 
fide holder. * * * The same is 
true under statutes against usury. 
* * * In view of the decisions,and 
the purposes of the statute, we can- 
not put into the statute an excep- 
tion which from the language used 
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the legislature may, or may not, 
have intended. If it is thought best 
that the statute should be so con- 
strued, the change should be made 
by the legislature and not by the 
courts.” 

In Illinois (Chapin v. Dake, 57 III. 
295) one Moses W. Dake held two 
$1,000 drafts drawn by a Chicago 
bank upon a New York bank, paya- 
ble to his order, which he indorsed 
to a man named Donaldson and 
staked at a game of faro in the city 
of Chicago. He lost $1,500 of the 
drafts and received $500 from the 
dealer, in currency, in exchange. Don- 
aldson indorsed these drafts to Cha- 
pin & Gore, a firm doing business in 
Chicago, who received them innocent- 
ly and gave full value. Dake stopped 


payment of the drafts by the New 
York bank, and then began an ac- 
tion against Donaldson, the Chicago 
bank, and Chapin & Gore, to have 


the drafts delivered up to him, to 
have his indorsement cancelled and 
to enjoin the payment of the drafts 
by the Chicago bank. The Illinois 
gaming act declared all promises, 
notes, bills, contracts or other secu- 
rities made, etc., upon any gaming 
_ consideration, void and of no effect, 
and also that no assignment of the 
security shall affect the defense of the 
person entering into or executing the 
same. The court held that under 
the broad language of the statute, 
and within its true meaning, the in- 
dorsement of the draft was void, 
and that Chapin & Gore, although 
bona fide holders, acquired no title 
thereby to the drafts, and that the 
property in them still remained in 
Dake. The court held that Dake 
could recover the two drafts, but as 
he had already received $500, he 
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must do equity by refunding that 
amount to Chapin & Gore upon 
surrender of the drafts. Three jus- 
tices in this case refused to agree 
with the majority of the court, say- 
ing they could not concur in holding 
that an innocent indorsee of the 
drafts in question who has taken 
them in due course of trade upon 
a valuable consideration should be 
required to surrender them. 

Many other cases might be cited 
from the courts of different states 
wherein statutes similar in character 
prevail; but the object here is not 
to make an exhaustive presentation 
of the law and the cases upon the 
subject, as found in every state of 
the Union, but merely to illustrate 
what we regard as a weak point in 
the existing commercial system and 
one that needs legislative regula- 
tion. 

The case from Colorado which we 
publish in this number, will impress 
bankers especially with the danger 
to them which lurks under a system 
of non-protection to innocent pur- 
chasers in case of paper issued or in- 
dorsed for a gaming consideration. 
A bank in Colorado issued its nego- 
tiable certificate of deposit. The 
payee went to Pueblo and gambled 
it off at the game offaro. The in- 
dorsee of the certificate, sold it for 
full value, to a bank in Pueblo,which 
purchased the certificate, the same 
as banks all over the country are 
purchasing certificates of deposit of 
other banks, negotiable in form. Pay- 
ment of the certificate having been 
stopped, the issuing bank interplead- 
ed the purchasing bank with the 
former owner of the certificate, and 
asked the court to pass npon who 
was entitled to the money. The Col- 
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orado court holds that the assign- 
ment of the certificate to the bank in 
Pueblo was void and the purchasing 
bank, though an innocent holder for 
value, acquired no right thereto. 
The Colorado gambling statute was 
taken from that of Illinois, and in 
both states, as we have seen, such a 
rule prevails. 1t would seem, how- 
ever, that had such a certificate been 
indorsed away in a gambling tran- 
saction in another state where the 
law did not avoid bills and nutes, 
given for gaming consideration, in 
the hands of innocent purchaser, that 
the purchaser would be protected. 
In the November Journal we pub- 
lished a case of this kind, where a 
certificate of deposit, also of a Col- 
orado bank, had been indorsed in 
Texas for a gambling debt, and ne- 
gotiated to a firm of Texas bankers. 
The Colorado court held in this case 
that the certificate was enforceable 
holder, as the Colorado 


by the 


INNOCENT PURCHASERS. 837 
avoiding statute applied only to 
transactions within the state, and 
had no extra territorial force. 

Unless banks and other innocent 
purchasers are to be left entirely at 
the mercy of people who issue or in- 
dorse away their notes, checks and 
certificates of deposit in gambling 
transactions, the extent of loss to 
the commercial world is only to be 
measured by the number of opera- 
tions in which such paper is issued 
or transferred and afterwards nego- 
tiated. There is absolutely nothing 
on the face of such paper, or of 
paper void for usury, to make it ap- 
pear any different from other negoti- 
able paper which is freely dealt in. 
The remedy is, the enactment in all 
states whose statutes makecontracts 
issued or transferred for a usurious 
or gaming consideration, void, of a 
provision for the protection of inno- 
cent purchasers the same as is found 
in Maine and Michigan. 
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At no time, perhaps, in the history of the 
civilized world, has there ever been such a de- 
mand as exists to-day for men of comprehen- 
sive and commanding ability, to act as captains 
in directing and controlling the great industrial, 
commercial and financial forces which, by 
combination and co-operation, have made the 
United States the :nighty producing and com- 
mercial nation it now is. The United States 
has evolved from a debtor into a creditor nation; 
in ever increasing volume it sends the products 
of its farms, its mines and _ its factories abroad 
to supply the needs of people all over the earth; 
and its great banking power, heretofore con- 
fined largely to affording facilities within its 
own borders, has for some time given evidence 
of bursting its fetters and enlarging its sphere, 
until it shall place financial America in its des- 
tined position of chief banker of the world. 

The unprecedented progress of banking busi- 
ness in this country within the last ten years 
has afforded many opportunities for the ad- 
vancement of the individual who, having the 
sterling fundamental qualities of a financier and 
the necessary experience and training in bank- 
ing matters, has been enabled to progress from 
the smaller country institution into the larger 
metropolitan bank and who is fit and capable, 
when a still larger field of banking operation is 
projected, to answer a call to duty as a financial 
captain, to whom may be safely entrusted bank- 
ing operations of world-wide or international 
scope. 

We find a notable instance of this progressive 
development of financial capacity, and its recog- 
nition by those who have need to employ the 
individual possessing it, in the election by the 
directors of the International Banking Corpora- 
tion of Mr. William L. Moyer to the presidency 
of that institution. While Mr. Moyer has been 
engaged in banking in New York for less than 
two years, his active experience in the business 
extends back about twenty-two years, begin- 
ning in Indiana, his native state, in 1880, and 
continuing in four of the prosperous Western 
states. After a successful career in the West, 
his reputation finally reached the financial cen- 
ter where, in March, 1901, he was tendered, and 
accepted, the vice-presidency of the Western 
National Bank. After serving that institution 
something over a year, he received the flatter- 
ing offer of the presidency of the National Shoe 
and Leather Bank, which he accepted in July of 
this year, In November, he was still further 
honored by election to the presidency of the 
International Banking Corporation. 
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L. MOYER. 


The International Banking Corporation is 
largely What its name implies, an international 
bank organized to aid and facilitate the com- 
mercial expansion of the United States. Its pol- 
icy will be vigorous and aggressive, as our in- 
ternational banking facilities have been afford- 
ed, heretofore, by European banks, under a 
system which has been productive of great in- 
convenience and loss to the foreign trade of the 
United States. The International Banking 
Corporation has branches in London, Yokohama, 
Manila, Shanghai, Singapore and San Francisco 
and it is represented in all parts of the civilized 
world. The goverment has appointed it fiscal 
agent of the United States in China for the 
collection of the Chinese indemnity, and it is 
also the fiscal agent for this country in the Phil- 
ippines. The powerful interests that are behind 
this institution and represented in its board of 
directors insure its success. It has thirty-two 
directors representative of the insurance, mer- 
cantile, manufacturing and banking interests 
throughout the country. Among them are the 
president and vice-president of the Equitable 
Life Assurance Society, James W. Alexander 
and James H. Hyde; the president and vice- 
president of the Metropolitan Life Insurance 
Company, John R. Hegeman and Haley Fiske; 
the president of the Travelers Insurance Com- 
pany, Sylvester C. Dunham; H. C Frick, Gen, 
Thomas H. Hubbard, Edwin Gould, E. H. 
Harriman, Abram S. Hewitt, George Crocker, 
H. E. Huntington, Alfred G. Vanderbilt and a 
number of others of no less prominence. 

The officers are William L. Moyer, president; 
James H_ Rogers, secretary; John Hubbard, 
treasurer ; John B. Lee, general manager; Wil- 
liam H. MacIntyre, assistant general manager. 
Alexander & Green are general counsel to the 
corporation. 

The original paid-in capital and surplus of 
the International Banking Corporation was $6,- 
000,000; it has now been increased to $10,000,- 
ooo. The New York headquarters are 1 Wall 
street. 

At the request of the directors of the Nation- 
al Shoe and Leather Bank, Mr. Moyer will re- 
tain the presidency, Under his management 
the deposits of that institution increased from 
$5,209,721.66 July 16, to $6.575,453.69 Novem- 
ber 25, an increase of nearly 25 per cent. in 
about four months. Mr. Moyer has been and 
will continue to be ably assisted in the manage- 
ment of the National Shoe and Leather Bank 
by John A. Hiltner, the vice-president, who has 
been with the institution for a number of years. 
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LEGAL DECISIONS. 


BANKING LAW. 


Eanes Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


NEW YORK CLEARING HOUSE. 


Return of “not good” checks—Rule 15 of Constitution construed—Certification by 
mistake. 


Mount Morris Bank v. Twenty-third Ward Bank, New York Court of Appeals, Octo- 
ber 7, tgo2. 


Section 15 of the constitution of the 
New York Clearing House provides that 
paper presented through the exchanges 
which is not good or missent, shall be re- 
turned the same day directly to the bank 
from which received, which bank shall 
immediately refund the amount to the 
returning bank. An addition to this sec- 
tion, made in 1884, provides that in case 
of the refusal or inability of the bank to 
refund to the returning bank, the latter 
may (if done before 1 p. m.) report the 
amount to the manager, whose duty it 
shall then be, with the approval of the 
clearing house committee, to take the 
amount from the settling sheet of both 
banks, readjust the clearing house state- 
ment, and declare the correct balance. 

Held: The later provision did not re- 
peal the earlier provision of section 15, 
or become a substitute for it, but was in- 
tended to apply- only to exceptional cases; 
and a bank which returned a note, not 
good, which it had received the same day 
through the ex changes, the amount of 
which the presenting bank refused to re- 
fund, was not compelled to report to the 
manager and apply for a resettlement of 
the account before 1 p. m.; and its fail- 
ure so to do did not make its payment of 
the note voluntary, and the amount non- 
recoverable through the courts. 

2. A bank which, by mistake, certifies 
a note, presented by another bank, and 
within a short time on the same day, dis- 
covers its error and notifies the present- 
ing bank, is not estopped from revoking 


its certification, where the right of no 
party is affected thereby. 


Appeal from supreme court, appellate 
division, first department. 

Action by the Mt. Morris Bank against 
the Twenty-third Ward Bank. From 
a judgment of the appellate division af- 
firming a judgment for plaintiff, defend- 
ant appeals, 

Affirmed. 


CULLEN, J. The action is brought to 
recover money paid on a promissory note 
payable at the plaintiff’s bank. When the 
note became due, at the request of the 
defendant it was certified by the plaintiff. 
This was done through a mistake as to 
the condition of tiie maker’s account 
with the bank. Within a very short time, 
on the same day, the plaintiff discovered 
theerror, and notified the defendant 
thereof, requesting it to erase the certifi- 
cation. Of this it is sufficient to say that 
the appellant concedes that the right of 
no party was affected by the certification, 
and that under the decision of this court 
in Bank v. Wetherald, 36 N. Y. 335, the 
plaintiff was not estopped from showing 
that it certified the check through mis. 
take. The appellant makes no attack on 
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the judgment based on such certification. 
Neither the plaintiff nor the defendant 
were directly members of the clearing 
house in the city of New York, but each 
cleared through another bank which wasa 
member. Thecomplaint alleges that both 
the parties to the action were, under their 
respective agreements for clearing, bound 
by the rules of the clearing house, and 
this allegation is expressly admitted by 
the answer. Notwithstanding the notice 
it had received from the plaintiff, the de- 
fendant deposited the note in its clearing 
bank, and thereafter the same was paid 
through the clearing house. On the same 
day the plaintiff tendered a return of the 
note both to the defendant and. its clear- 
ing bank, and demanded repayment of 
its amount. This was refused,and there- 
upon the present action was brought. 

While the appellant concedes that it ac- 
quired no right against the plaintiff by 
the certification of the note,it insists that 
the case is to be considered the same as if 
the note had not been certified, nor no- 
tice given by the plaintiff that the maker's 
account was not good. It then contends 
that the payment was voluntary, not 
made under a mistake of fact, and that 
hence the plaintiff is precluded from re- 
covering. 

Conceding the position of the defend- 
ant that the cause of action is not affect- 
ed by by its certification of the note, the 
plaintiff’s right to recover depends on the 
rules of the clearing house, which are 
found in the record, That association 
appears by its constitution to have adopt- 
ed a very simple manner of settling the 
drafts, checks, and other claims of its va- 
rious members against the others. Each 
member, every morning, delivers to the 
clearing house the checks, drafts, and 
notes it holds against the other banks and 
receives credit therefor, while it is 
charged with all checks, drafts, or notes 
payable by it and deposited by other 
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banks. If its deposits exceed the rafts 
and checks deposited against it, it re- 
ceives from the clearing house during the 
day the amount of the excess in money, 
while, if the reverse proves the case, it 
is obliged to pay the balance against it to 
the clearing house. In this daily settle- 
ment of the clearing house no account is 
taken of the fact that the checks may be 
bad. All checks, drafts or notes on any 
bank are charged against it, though the 
accounts of the drawers of those checks 
or the makers of the notes may not be 
good for their amounts, and even though 
the checks be forgeries. 

By section 14 of the constitution it is 
provided that the association shall be no 
way responsible for such items, but that 
they are to be adjusted directly between 
the bank who deposited them in the clear- 
ing house and the bank on which they 
were drawn. 

Section 15 provides that ‘‘all checks, 
drafts, notes or other items in the ex- 
changes returned as ‘not good’ or missent 
shall be returned the same day directly to 
the bank from whom they were received, 
and the said bank shall immediately re- 
fund to the bank returning the same the 
amount which it had received through the 
clearing house for the said checks, drafts, 
notes, or other items so returned to it in 
specie or legal tender notes.” 

It will be seen that the system of clear- 
ances adopted by the association is very 
simple, and that it enables exchanges of 
the greatest magnitude to be effected in 
a remarkably brief period of time. 
This could be accomplished only by mak- 
ing the several banks return the bad 
checks or notes directly to the banks 
which deposited them, and keeping the 
accounts ot the clearing house free from 
all such items. 

The system has a weak feature; that 
is, the contingency that a bank depositing 
a bad check on another bank, possibly for 





LEGAL DECISIONS. 


a very large sum, may refuse or might 
fail and be unable to pay the amount of 
such check for which it had received credit 
in the clearing house. In such a case 
the bank on which the check was drawn 
would have been compelled to pay the 
amount of the check in money to the 
clearing house, and thus have lost it 
either in whole or part. This danger, 
however, could not have been regarded 
as imminent, for the rules remained in 
the condition I have stated until 1884. 
In that year—whether because a case of 
the kind suggested actually arose or not 
does not appear in the record—a further 
rule was adopted as an addition to sec- 
tion 15: ‘‘In case of the refusal or inabil- 
ity of any bank to promptly refund tothe 
bank presenting such checks, drafts, or 
other items returned as not good, the 
bank holding them may report to the 
manager the amount of the same. And 
it shall be the manager’s duty, with the 
approval of the clearing house committee, 
to-take from the settling sheet of both 
banks the amount of such checks, drafts, 
or other item so reported, and to read- 
just the clearing house statement, and 
declare the correct balance in conformity 
with the change so made ; provided that 
such report shall be given to the manager 
before one o’clock of the same day.” 
The appellant contends that it was the 
duty of the plaintiff, on finding the note 
in its exchanges of the day, to have ap- 
plied to the manager of the clearing 
house for a resettlement of the accounts, 
and that its failure to do so operated to 
make the payment of the note voluntary. 
We think not. The provision of the con- 
stitution last quoted did not repeal the 
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previous provision of section 15, whereby 
the depositing bank is bound to repay in 
money any check or note returned the 
same day as not good. Nor wasit in- 
tended to act as a substitute for that pro- 
vision, It appears by the testimony of 
the manager of the clearing house that 
the number of checks and drafts cleared 
daily is from eighty to a hundred thou- 
sanc. It is extremely improbable, and 
bordering on the impossible, that out of 
that vast number several should not prove 
bad. If these bad checks were to be al- 
ways settled by a restatement of the 
clearing house accounts, the simplicity 
and expedition of the clearing house sys— 
tem of exchanges would be very much im- 
paired, if not destroyed. It would seem, 
from its very language, which requires 
the approval of the committee, that the 
amendment of 1884 was intended to apply 
only in exceptional cases, where other- 
wise a bank would be unable to obtain 
relief; and that it did not in any respect 
abrogate the obligation of the depositing 
bank to repay a member any items of the 
exchanges which might be returned as 
not good. ‘The plaintiff, therefore, was 
at entire liberty to let the charge for the 
note stand against it in the account of 
the clearing house, and seek reclamation 
directly from the defendant, under the 
express contract of the latter imposed 
upon it by the rules of the clearing 
house. 

The judgment appealed from should be 
affirmed with costs. 


Parker, C. J., and O’Brien, Bartlett, 
Martin, Vann and Werner, JJ., concur. 
Judgment affirmed. 
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CORPORATION NOTE. 


Execution by secretary and Manager—Not personal obligation of manager—Effect of 
word ‘‘per” preceding signature of secretary only — Effect of 
using pronouns “‘I or we.” 


Williams v. Harris, supreme court of Illinois, October 25, 1902. 


A sixty day note provided that “I or 
we” promise to pay, etc., and was signed 
with the name of the corporation ‘‘Per 
C, Secretary,” under whose signature was 
the signature of “G., General Manager.” 

In an action on the note by the payee 
against the corporation, and G. individu- 
ally, 

Held: The note is the obligation of 
the corporation alone and the general 
manager is not liable thereon. The word 
“per” applied to both officers, and not to 
the secretary alone, and the manager was 
not a joint maker with the corporation. 
The words ‘I or we” did not change the 
legal import of the note as a sole corpor- 
ate obligation. 


Appeal from appellate court, First dis— 
trict. 

Action by Arthur Harris against Geo. 
J. Williams and others. From a judg- 
ment of the appellate court reversing a 
judgment in favor of defendant Williams, 
he appeals. 

Reversed. 


CARTWRIGHT, J. This is a suit in as- 
sumpsit brought in the circuit court of 
Cook county by Arthur Harris, the appel- 
lee, and his partner, George P. Harris, 
composing the firm of George P. Harris 
& Bro., against the Coleman & Ames 
White Lead Company, a corporation, and 
George J. Williams, the appellant, upon 
the following note: 


$1,000. Chicago, March 7, 1893. 
Sixty days after date, I or we promise 

to pay 19 the order of George P. Harris & 

Bro. on¢ thousand oo|roo dollars,with in- 


terest at seven per cent. per annum from 
date, at 218 First Nat. Bk. Bldg. 
Coleman & Ames White Lead Co. 
Per C. I. Williams, Sec. 
George J. Williams, Gen. Man. 


Coleman & Ames. 
[Seal. ] 
White Lead Co., Chicago, IIl. 


The note was signed by the Coleman & 
Ames White Lead Company, a corpora- 
tio, acting by one or more of its officers, 
and there is no dispute that it was the 
note of the corporation and created a cor- 
porate liability. The names of two offi- 
cers of the corporation appear below its 
name, and its seal is affixed to the note. 
It is contended that the word “‘per’’ is to 
be applied to only one of those officers, 
and because it does not appear before 
both, and neither are they connected by 
the word “and,” the signature of the sec- 
ond officer, with his official designation, 
created an individual liability. We think 
the word “per” applies to both, and re- 
fers as much to one as to the other. If 
the obligation of a corporation is being 
executed by two of its officers, it would 
be both unusual and unnatural to place 
the word ‘‘per” before each name, and, 
where each one signs his own name, it 
would be equally unnatural for the second 
one to connect his name with the first by 
the word ‘‘and.” The word ‘‘per” was 
placed opposite the name of the secretary 
merely because his name came first, and, 
if the name of the general manager had 
been written first, the secretary, by the 
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same reasoning insisted upon, would be 
individually liable. 

here is no specific form in which com- 
mercial paper must be signed by a corpo- 
ration,but obligations of corporations are 
generally signed with the corporate name, 
by the president or some general officer 
other than the secretary. The secretary 
of a corporation, so far as creating obli- 
gations or conducting its active business, 
has very limited powers. His duties are 
clerical. He is to keep the books, papers 
and records, and has the custody of the 
corporate’ seal, which may be affixed to 
contracts and notes by him, and is attested 
by his signature. A secretary has no 
general power, by virtue of his office, to 
make contracts for the corporation, or to 
bind it by evidences of indebtedness. He 
may bind the corporation by a contract 
because he has been invested by the 


board of directors with such power, or has 
been held out by a course of dealing, or 
otherwise, as having power to doso. In 
such cases his authority does not arise 


from his official position as secretary, 
merely, but from the action of the direc- 
tors or the conduct of the corporation. 
The secretary having no general power 
to execute notes and contracts by virtue 
of his office, the contract made through 
him would require proof of authority, or 
facts from which it would be presumed. 
The general rule is that a corporation acts 
through its president or business head, 
and through him executes its contracts 
and agreements. The contract pertain- 


ing to the business of the corporation, . 


within the general powers of such an of- 
ficer done through him, will, in the ab- 
sence of proof to the contrary, be pre- 
sumed to have been authorized by the 
corporation, Atwater v. Bank, 152 Il. 
605; Bank v. Griffin, 168 Ill, 314; An- 
derson v. Brewing Co., 173 Ill. 213; 
Transfer Co. v. Fuller, 174 Ill. 221. 

The defendant George J. Williams, the 
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general manager, belongs to a class of 
agents whose power and authority in 
making notes and contracts are very broad, 
although perhaps not as broad as those of 
the president. Contracts of such officers, 
to which the seals of the corporation are 
annexed, are prima facie obligations of 
the corporation. In view of these rules, 
we think it would be expected that the 
note of the corporation in this case would 
be executed through such an officer as the 
general manager, and not merely by the 
secretary. He is the officer, rather than 
the secretary, through whom it is to be 
presumed the corporation executed its 
obligations. 

We do not regard the use of the words 
“IT or we,” in the body of the note, as af- 
fecting or changing the legal import of 
the instrument. There is no personal 
pronoun which is properly adapted to 
use by a corporation in making a note. A 
proper method is to repeat the name of 
the corporation in the body of the note. 
Frankland v. Johnson, 147 Ill. 520. But 
the word ‘‘we” is frequently used by a 
corporation. Bank v. Gillet 1oo Ill. 254, 
39 Am. Rep. 39. Whether the pronoun 
“I or the pronoun “we” is used in the 
body of a note, if it is signed by the cor- 
poration, acting by its officer or officers, 
it is the obligation of the corporation. If 
the note had contained either pronoun, 
signed, as it is, by the corporation, by 
its secretary and general manager, with 
the corporate seal attached, it would be, 
on its face, the note of the corporation. 
If the note had been intended as the ob-~ 
ligation of both the corporation and Wil- 
liams, the word ‘‘we” would have in- 
cluded both, and it cannot be contended 
that “I” was intended to relate to Wil- 
liams alone, and ‘‘we” to the corporation 
alone. In order to have any effect as 
claimed by counsel, the words ‘I or we” 
would have to be changed to ‘‘I and we,” 
and then transposed to fit the signatures, 
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That would be to violate rules of con- 
struction for the purpose of bringing 
about an effect contrary to the purport of 
the instrument 

We conclude that the note, upon its 
face,is the note of the corporation alore, 
executed in its name by its secretary and 
general manager, and under its corporate 
seal. It follows that the judgment of the 
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appellate court, based on a contrary find. 
ing, was erroneous, and should be re- 
versed, leaving the judgment of the cir. 
cuit court in force. 

The judgment of the appellate court 
is reversed, and the judgment of the cir- 
cuit court is affirmed. 


Judgment reversed. . 


CERTIFICATE OF DEPOSIT. 


Issued by Colorado Bank—Indorsement in Colorado by payee for gambling debt— 
Purchase by innocent holder for value—Assignment void under Colorado 
statute and certificate non.collectible. 


Western National Bank of Pueblo v. State Bank of Rocky Ford, et al., Court of Ap. 


peals of Colorado, 


A wife entrusted her husband with 
money to deposit. He took a certificate 
of deposit in his own name, which he in- 
dorsed away for a gamblirg debt. The 
indorsee negotiated the certificate for 
value to a Colorado bank, which took it 
without notice of any infirmity in thetitle. 
The wife stopped payment of the certifi- 
cate. 


Held: The Colorado gaming statute 
(Mills’ Ann.’ St. §1344) made the assign- 
ment of the certificate void, and the pur- 
chasing bank, though an inrocent holder 
for value, acquired no right thereto. 


Appeal from district court, Pueblo 
county. 5 

Action by the State Bank of Rocky 
Ford against the Western National Bank 
of Pueblo and others. From an adverse 
judgment, defendant bank appeals. 

Affirmed. 


William B. Vates, for appellant. 
seph Dye, for appellee Lou Turner. 


Witson, P. J. The following facts 
were practically undisputed: Mrs Lou 
Turner, one of appellees, gave to her 
husband R. J. Turner, $360 of her own 
money to deposit for her in the State 


Jo- 


October 13, 1902. 


Bank of Rocky Ford, one of appellees. 
Turner deposited it as requested, but 
took a certificate of deposit therefor in 
his own name, which he delivered to his 
wife, and which she placed in her trunk. 
She did not notice that the certificate, 
which was payable on demand, was in the 
name of her husband. Shortly afterwards, 
without her knowledge or consent, Tur- 
ner took the certificate of deposit from 
the trunk, went to Pueblo, and gambled it 
off at the game of faro in the gambling 
house of Gray & Co. Mrs. Turner,learn- 
ing the fact on the next day, went to Pu- 
eblo, and demanded from Gray & Co. the 
return of the certificate, which was re- 
fused. She and her husband thereupon 
notified the Rocky Ford bank not to pay 
the certificate if presented. Withina few 
days thereafter Gray & Co, sold the cer- 
tificate to the appellant bank, receiving 
the full value thereof. It appears thatat 
the time of this purchase the appellant 
bank had no knowledge or notice of any 
infirmity which attached to the assign- 
ment of the certificate. In the regular 
course of business the certificate was pre- 
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sented to the Rocky Ford bank, and pay- 
ment was by it refused. It then com- 
menced this action in the nature of an 
interpleader, making a!l of the parties 
mentioned defendants, and praying that 
they be required to come into court and 
adjudicate their claims to the certificate, 
payment of which it professed its readi- 
ness to make at any time to whomsoever 
was determined to be the lawful owner. 
The decree of the court was that the as- 
signment, having been for a gambling 
consideration, was void, and passed no 
title,and that the certificate was the prop- 
erty of Mrs. Turner, and from this an ap- 
peal was taken by the appellant purchaser 
of the certificate. 

Our gamblisg statute, after providing 
that all contracts, promises, agreements, 
conveyances, securities and notes made, 
executed, etc., where the whole or any 
part of the consideration shall be for 
money, Or property won by gaming, or 
by playing at cards, or by any gambling 
device or game of chance, etc., shall be 
utterly void and of no effect, proceeds as 
follows: ‘*No assignment of any bill, bond, 
note or other evidence of indebtedness, 
where the whole or any part of the con- 
sideration for such assignment shall arise 
out of any gaming transaction, shall in 
any manner offset the defence of the per- 
son or persons making, entering into, ex- 
ecuting or giving such instrument so as- 
signed, or the remedies of any person in- 
terested therein.”: Gen. St. § 850; Mills’ 
Ann. St. § 1344. 

This statute has been in force for many 
years, and was taken literally from the 
Statute of Illinois. Hurd’s Rev. St. Il. 
c. 38, §§ 131, 136. Both before and sub- 
Sequent to its adoption in Colorado it 
has been interpreted by the supreme 
court of Illinois. Williams v. Judy, 3 
Gilman, 282; Chapin v. Dake, 57 Ill. 298. 
In each case it was held that a contract 
tainted with a gambling consideration 
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was absolutely null and void, even in the 
hands of an innocent purchaser for value. 
The Chapin Case.was almost precisely 
similar to the one at bar. There genu- 
ine bank drafts had been lost at gambling 
and the court held that the indorsement 
or assignment of the drafts was vod, and 
did not serve to transfer the titlein them. 
It held, in effect, that the indorsement of 
the drafts was a contract or agreement 
between the parties. The same has been 
held by this court in a very recent case, 
the opinion in which was handed down at 
this term, Sullivan v. Bank (B. L. J. Nov. 
1902, Pp. 773-) 

The consideration of the contract of 
indorsement in this case coming within 
the prohibition of the statute, it was null 
and void, and through it, therefore, the 
appellant bank secured no title. No more 
effect could be given to it, as was said in 
the Dake Case, than to a forged indorse- 
ment. The contract of assignment being 
void by express statute, it was stricken 
with nullity at its birth, and could gather 
no vitality by circulation. Boughner v. 
Meyer, 5 Col. 73. Daniel, Neg. Inst. § 
197. The views which we have expressed 
have already been announced both by this 
court and by the supreme court. Bough- 
ner v. Meyer, supra; Bank v. McClelland, 
g Col. 611; Ayer v. Younker, 10 Col. 
App. 27. In the Boughner Case, Chief 
Justice Thatcher said: ‘‘The provisions 
of this section are very broad and sweep- 
ing. Even in the hands of bona fide pur- 
chasers, negotiable paper, founded in 
whole or in part upon a gambiing or 
gaming consideration, within the mean- 
ing of this section, is utterly void.” If 
a negotiable instrument is void because 
of a gambling consideration, so must also 
be an assignment or indorsement, because 
it is a contract indisputably, anc hence 
comes within the express language of the 
statute It is possibly true that this 
sweeping statute may, under certain cir- 
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cumstances, work hardship in the com- 
mercial world, but courts are powerless 
to relieve. The remedy, if any is desira— 
ble, rests with the legislature alone. Of 
course, where innocent purchasers are in- 
volved, the effect of the statute should 
not be extended to cases not fairly within 
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its provisions; but where the case, like 
this, comes squarely within the terms of 
the statute, there is but one course for 
the court to pursue. 

The judgment was right, and will be 
affirmed. 

Affirmed. 


NOTE OF HUSBAND AND WIFE. 


Note signed by wife, indorsed by husband—Loan by bank—Wife’s defense that 
proceeds were for husband’s individual use, 


National Lumberman’s Bank v. Miller, supreme court of Michigan, Oct. 28, 1902. 


A bank loaned money on a note signed 
by a wife and indorsed by her husband. 
The wife,.who negotiated the loan, gave 
the cashier to understand that she was 
acting in her individual capacity, and de- 
sired the money for her own use in regard 
to her separate estate, and did not say 
the money was for her husband. In an 
action by the bank the wife, however, 
defended on the ground that the note was 
for money for the husband's individual 
use, upon which she was not liable. 

Held: 1. The note, made by the wife 
and indorsed by the husband, imported a 
consideration paid to her; there is no 
presumption against the legality of such 
a note, and the burden rests on the wife 
to prove facts that will relieve her from 
liability. 

2. Where the wife obtained the money, 
representing it was for herself individu- 
ally, and for her separate estate, she will 
not be permitted to defend on the ground 
that her husband persuaded her to take 
this course and to obtain the money for 
him. 


Error to the Circuit Court for Muske- 
gon County, Fred J. Russell, judge. 

Action by the National Lumberman’s 
Bank against Jobn A. and Isabella G. 
Miller. Plaintiff had verdict. Defendant 
brings error.—Affirmed. 


This suit is brought upon a promissory 
note for $4,045, dated December 30, 1899, 


—with defendant Isabella as maker and 
defendant John an endorser. With the 
plea of the general issue defendant gave 
notice that she was the wife of her co- 
defendant and that said note was for 
money obtained for his individual use. 
The defendants are husband and wife. 
Isabella owned property in her own right 
to the amount of about $15,000. 

In 1892, she borrowed $200 of the 
plaintiff, for which she gave her indivicual 
note. It was renewed from time to time 


and payments made until the amount was 


reduced to $145. In February, 1893, she 
obtained a loan from the bank of $1,000, 
for which she gave her note. When she ary- 
plied for the loan the cashier informed her 
that some security would be required, and 
spoke to her about procuring the endorse- 
ment of Mr. Miller. She stated that she 
did not like to ask him, but she brought 
a note signed by herself, with Mr, Miller’s 
endorsement, and obtained the money at 
the bank. This note also was renewed 
from time totime. John A. Miller also 
had individual notes at the bank. All 
these notes were on November 18, 13896, 
consolidated into a single note for $4,070, 
signed by her and endorsed by him. This 
was renewed from time to time, interest 
and small payments made until December 


— << 2. —_— — —_ 
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30, 1899, the date of the note in suit. 

The court directed a verdict for plain- 
tiff for the amount of $145, which was a 
part of the consideration of the note in 
suit, holding that it was Mrs. Miller’s per- 
sonal matter. He left it to the jury to 
determine whether, under the proofs, the 
$1,000 was obtained upon representations 
by Mrs. Miller, that it pertained to her 
separate estate. Upon this point the jury 
found for the plaintiff. The judge in- 
structed the jury that defendant Isabella 
was not hable for the balance of the note. 
The jury rendered a verdict for plaintiff 
for $1,287.35. 


GRANT, J. 1. Plaintiff made its prima 
facie case by introducing the note in evi- 
dence. Defendants thereupon moved the 
court to direct a verdict for the defend- 
ants on the ground that the plea and 
notice showed that the defendants 
were husband and wife, and the duty 
rested upon the plaintiff to prove such a 
consideration as would bind her. Upon 


its face the note was hers, and it imported 


a consideration paid to her. It was in- 
dorsed by her husband. There was no 
presumption against the legality of such 
anote. ‘The burden rested upon the de- 
fendant to prove facts which would relieve 
her from liability. ‘he motion was prop- 
erly overruled. 

2. lhe defendants then entered into 
the merits of the controversy, and testi- 
mony was taken—the cashier of the bank, 
and Mr. and Mrs. Miller giving testi- 
mony. The cashier gave the following 
testimony in regard to the transaction: 


“Mrs. Miller came and asked me if she 
could borrow a thousand dollars from the 
bank; I says, what on, and she says on 
my note; 1 says, on what security; she 
Says, ain’t my note good; I says, I pre- 
sume it is, Mrs. Miller, but we are in the 
habit of having some collateral security 
or indorser on notes of any size; why, 
she says, you didn’t ask me for any secu- 
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rity on that $200; I said that was a small 
amount, and I knew you were all right, 
but I think on an an amount of this size 
our people would want some security; she 
says, I don’t know what security to give 
you, haven’t any to give you that you 
would take; I says, could you give us an 
indorser? She says, I don’t know who 
to ask to indorse; I says, wouldn’t Mr. 
Miller indorse for you? She says, I pre- 
sume he would if I would ask him, but 
don’t want to ask him to indorse my note; 
I took her application down on the book. 
without indorser, and says, if you want 
me to supmit your application in this 
shape will submit it, but am afraid our 
people will not takes it; think Mr. Miller 
would not hesitate to indorse the note 
and if he would, think they would take it; 
she says, you may put it down with Mr. 
Miller’s name, and I put it down and it 
was passed upon by the committee favor- 
ably; the note is dated on the 24th of 
February, 1893, the same date of the ap- 
plication.” 


He further testified that he relied upon 
her statements in making the loan, and 
understood that the money was obtained 
for her separate estate. Mrs. Miller did 
not deny this testimony of the cashier. 
She did not tell the cashier that the 
money was for her husband. If she 
obtained the money representing that 
it was for herself individually and 
for her separate estate, she will not be 
heard to defend on the ground that her 
husband persuaded her totake this course 
and to obtain the money for him. She 
herself testified that she was under no 
threats or coercion. Itis evident from 
her own testimony that she gave the 
cashier to understand that she was acting 
in her individual capacity, and desired the 
money for her own use in regard to her 
separate estate. We think the court 
committed no error in leaving the ques- 
tion to the jury. 

3. Conversations which took place be- 
tween the defendants were incompetent, 
since no attempt was made to show taat 
they were either in the presence of, or 
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were communicated to, the cashier of the 
bank. 

4. The court allowed a wide latitude to 
the plaintiff in inquiring into the business 
relations between the defendants, and the 
amount of property and extent of busi- 
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ness carried on by each. We think the 
case was one justifying such inquiry, and 
that the court committed no error in ad- 
mitting such testimony. 

Judgment is affirmed. 
tices concurred. 


The other jus- 


BANK COLLECTION. 


New York bank as agent for collection—Duties defined—Liability for default of cor- 
respondent—Failure to account for proceeds of collection—Failure to 
protest and charge indorser. 


National Revere Bank of Boston v. National Bank of Republic of New York, 
court of appeals of New York, October 7, 1902. 


A Boston bank mailed to a New York 
bank for collection two checks, bearing 
payee’sindorsement, drawn on a Kearney, 
Neb., bank. The New York bank mailed 
the checks direct to the Kearney bank, 
and heard nothing from the latter until 
fifteen days later, when it received two 
drafts drawn upon it by the Kearney 
bank for the amount. The New York 
bank had previously had funds of the 
Kearney bank on deposit, but these had 
been withdrawn, and the New York bank 
protested the Kearney bank’s drafts and 
forwarded these to the Boston bank in 
discharge of its duties. The Boston bank 
refused to receive the protested drafts and 
returned them to the New York bank. 
In the meantime the Kearney bank failed. 
The original checks were never protested 
nor returned to the Boston bank. 

The Boston bank sued the New York 
bank, claiming the latter never collected 
the checks sent it for collection, and 
never returned them or fixed the liability 
of the indorser by protest. The court 
decides the New York bank is liable to 
the Boston bank, and holds: 

1. The New York bank was agent for 
collection. 

2. In New York, in the absence of spe- 
cial agreement, a collecting bank is liable 
for the defaults of its correspondents or 
other agents. 

3. The drawee was the agent of the 
New York bank. 

4. Whether or not the checks were 
honored and paid by the drawee, and its 


default was in the remittance; or whether 
the checks were never paid—in either 
event, the New York bank is liable. If 
the checks were paid, it failed to account 
for the money received in payment; ifthe 
checks were not paid, it failed to protest 
and bind the indorser—hence, it is liable 
to the owner. 


Appeal from supreme court, appellate 
division, First department. 

Action by the National Revere Bank of 
Boston against the National Bank of the 
Republic of New York. From a judg. 
ment of the appellate division affirming 
a judgment for plaintiff, defendant ap- 
peals. —Affirmed. 


O'BRIEN, J. On the 29th of August, 
1895, the defendant received by mail from 
the plaintiff a sight draft or check drawn 
by one Watson two days before upon the 
Kearney National Bank of Kearney, Neb., 
payable to the order of and indorsed by 
one Lydia A. Scott, for $3,500. On the 
next day it received in the same way 
another draft or check, drawn two days 
before, by the same party, upon the same 
bank, to the order of and indorsed by the 
same payee, for $2,500. This paper was 
sent to the defendant, as is claimed, for 
collection, and was mailed by the defend- 
ant on the day of its receipt to the Ne- 
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braska bank upon which it was drawn. 
Nothing was heard from it until Septem- 
ber 13, 1895, when the defendant received 
two drafts forthe same drawn upon itself 
by the Nebraska bank. The defendant 
protested these two drafts on the ground 
that it had no funds of the drawer to pay 
them, and then forwarded the protested 
drafts to the plaintiff in discharge of 
whatever duties it assumed concerning 
the collection of the drafts originally de- 
livered to it; but the plaintiff refused to 
receive them, and returned them to the 
defendant. In the meatime the Nebraska 
bank had failed, and suspended payment 
of all its obligations, including, of course, 
the two Grafts upon the defendant, and, 
being insolvent, passed into the hands of 
areceiver. ‘The two Watson drafts sent 
to the defendant by the plaintiff for col- 
lection were never returned, and were 
never protested, so that it is claimed that 
the payee and indorser was discharged. 
The plaintiff's cause of action, therefore, 
rests upon the claim that the defendant 


never collected the paper sent to it for 
collection, and never returned it, or fixed 
the liability of the indorser by protest. 
The questions in this case are to be 
determined largely, if not entirely, upon 
legal presumptions. 
complicated transactions of banks in deal- 


In the various and 


ing with commercial paper with each 
other or with individuals, certain acts or 
things which may transpire have a certain 
legal significance which courts are bound 
to declare in the absence of proof that 
such acts indicate something else. ‘The 
defense to this action consisted princi- 
pally in an attempt to show that certain 
facts are to be given only a limited effect, 
Ora peculiar and exceptional character, 
without any proof to show that such was 
the agreement or intention of the parties, 
or that they are to be held to mean some- 
thing different from their ordinary legal 
import. For instance, it is asserted with- 
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out any distinct proof that the plaintiff 
was not the owner of the paper; but it 
alleged that it was, and, having the pos- 
session of it, transmitted it to the defend 
ant, as it claims, for collection. These 
facts entitle the plaintiff to be treated in 
law as the owner. So, also, it is asserted 
that the defendant was not the plaintiff's 
collecting agent, but assumed only a 
limited and special duty, namely, to send 
the paper to the bank which was the 
drawee for the purpose of presentation, 
all of which the plaintiff could have done 
itself just as well. But the plaintiff had 
no correspondent at the place of payment, 
and the defendant had, and hence the act of 
sending the paper by mail to the defend- 
ant, when taken in connection with the 
previous course of business between the 
two banks, imports an employment of the 
defendant by the plaintiff to collect the 
paper, and should be so understood, in 
the absence of proof that the paper was 
sent and received for some other purpose. 
The employment to collect, while not 
expressed in words, is a legal inference 
from the previous relations of the parties 
and the nature of the business. It was 
open to the defendant to show that the 
relations of the parties were in fact other- 
wise, but until such proof was given the 
transaction must be given its ordinary 
legal effect. 

In this state a bank receiving commer- 
cial paper for collection is, ia the absence 
of some special agreement, liable for a 
loss occasioned by a default of its corre— 
spondents or other agents selected by it 
to make the collection. Where a sub- 
agent collects, but fails to pay over, and 
becomes insolvent, such insolvency will 
not shield the collecting agent from lia- 
bility for the loss. St. Nicholas Bank v. 
State Nat. Bank, 128 N. Y. 26; Briggs v. 
Bank, 89 N. Y. 182. The collecting bank 
is liable for any neglect of duty occurring 
in the process of collection, in conse 
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quence of which any of the parties to the 
paper are discharged. Ayrault v. Bank, 
47 N. Y. 570. If the facts of this case 
bring the defendant within the scope of 
these decisions, it became liable to the 
plaintiff, and the judgment must be up- 
held. 

The principal defense developed by the 
learned counsel for the defendant in his 
argument in this court is that the 
defendant was not an agent to collect, 
but merely to forward tae drafts to the 
Nebraska bank upon which they were 
drawn, and that, having promptly done 
that, it is not liable for any loss that the 
plaintiff may have sustained. The answer 
does aver as matter of fact that it was 
not such collecting agent, but there was 
no proof of any special agreement to take 
the transaction out of the general rule. 
When it was shown that the plaintiff 
transmitted the paper to the defendant in 
the usual course of business, and that the 
latter mailed it to the bank where it was 
payable, these facts prima facie import 
an undertaking on the part of the de- 
fendant to perform the ordinary duty of 
collecting the drafts and accounting to 
the plaintiff for the proceeds if they were 
paid, and, if not paid, the return of the 
drafts unimpaired as to the liability of all 
the parties. If there was any special 
agreement, express or implied, which re- 
lieved the defendant from any of these 
duties which grew out of the nature of 
the transaction, it assumed the burden of 
proof in that respect: and as already stated, 
it gave no proof of any such fact. The legal 
character of the transaction, in the absence 
of such proof, must, therefore, be held to 
be the ordinary case of one bank un- 
dertaking to collect paper sent to it 
by another bank. ‘The complaint dis- 
tinctly alleges that such was the transac- 
tion, and such the purpose for which the 
defendant received the paper; and the 
learned counsel for the plaintiff contends 
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that there is no distinct denial of this 
allegation in the answer. The answer is 
not very distinct on that point when read 
as a whole, but no such objection was 
made at the trial, and we should now as- 
sume that the answer in that respect was 
sufficient, but there was no proof to show 
that the transaction was other than the 
ordinary one or that there was any spe- 
cial agreement limiting or reducing the 
defendant’s liability to that of a mere for- 
warding agent. 

But the learned counsel for the defend- 
ant further contends, as matter of law, 
that, since the defendant sent the drafts 
to the bank where they were payable, 
and upon which they were drawn, the 
drawee did not become the agent of the 
defendant. It is said that the case of In- 
dig v. Bank, 80 N. Y. 100, sustains this 
proposition; but it dues not seem to us 
that it does. With respect to that case 
generally it may be said, as it has been 
before by this court in the St. Nicholas 
Bank Case, supra, that it was a border 
case, the doctrine of which was not to be 
extended; and, indeed, it has been 
already explained and limited in Briggs 
y. Bank, 89 N. Y. 182. But no one will 
claim that it is not competent for 
the collecting bank to make the drawee 
bank in such a case its agent in the same 
way as if the paper was payable at some 
other place. If it had been shown in that 
case, as it was in this, that for several 
years before the transaction the drawee 
bank had been the collecting agent of the 
bank transmitting the paper, doubtless it 
would have been held that the relation of 
agency existed between the two banks. 
The court was careful in that case to em- 
phasize the fact that there was no indorser 
on the paper, and that all that was to be 
done was to demand payment. In the 
case at bar there was an indorser, who 
has been discharged, and the consequence 
is that prima facie the plaintiff has been 
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damaged ina sum equal to the face of 
the paper (Potter v. Bank, 28 N. Y. 641); 
so that the distinction between that case 
and this is to be found in the wide differ- 
ence in the facts. Moreover, the Indig 
Case does not really decide any such 
proposition as is claimed. It will be seen 
from the report that three members of the 
court concurred in the proposition now 
asserted. Three other members dissented 
entirely, and the chief judge concurred 
with the three first mentioned on the 
question of damages, and this resulted in 
the reversal of the judgment below. 
Hence it is very obvious that the only 
question decided in that case was the 
point presented in the opinion relating 
to the question of damages. 

The drafts in question do not seem to 
have been produced at the trial, but, since 
they have been delivered to the defendant, 
it was bound to produce them if either 
their form or contents was material, or 
to account for their absence in some 
way. It is suggested that the payee 
have been insolvent, or may 
not have actually indorsed the paper, 
or, if she did, it may have been with- 
out recourse, or with waiver of protest. 
It was open to the defendant under 
the answer to show that the payee and 
indorser was insolvent, and that the plain- 
tiff was, therefore, not damaged by the 
failure to protest the paper. That was 
matter of defense, but no proof was given 
upon that point, and, in the absence of 
such proef, the presumption is that the 
indorser was solvent. The admissions in 
the pleadings and the general course of 
the trial have settled for this court 
the other hypothetical defenses referred 
to. No such suggestions were made at 
the trial, nor was any point raised that 
the evidence was in these respects defec- 
tive. After judgment this court must 
presume that the paper was regularly 
indorsed by the payee without any special 
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restriction. The defendant cannot urge 
such defenses now, after remaining silent 
at the trial. When commercial paper is 
sent forward by a bank to the place of 
payment, the presumption is that it is in 
such condition as to authorize a demand 
of payment, and the surrender of the same 
to the proper party upon payment being 
made. The legal effect of the plaintiff’s 
proof was to cast upon the defendant the 
duty of sending forward the drafts for 
collection, to make proper demand of 
payment, to receive and account for the 
money received in payment, and to take 
proper steps to charge the indorser if the 
paper was not honored ; and, since the 
defendant failed to account for the pro- 
ceeds, or to return the paper, it was 
liable to the owner. 

This view of the case would entitle the 
plaintiff to an affirmance of the judgment, 
but there is another view that tends to 
strengthen this position. Of course, if 
the drawer had funds in the hands of the 
drawee, the Nebraska bank, or if the 
paper was paid at that bank, which was 
the subagent of the defendant, the latter 
would be liable to the plaintiff, notwith- 
standing the failure of its ‘Vestern corre- 
spondent. We have the two facts that the 
latter never protested the paper, but, be- 
fore it closed its doors, transmitted its own 
drafts upon the defendant in payment of 
the paper sent for collection. It is a 
reasonable presumption under such cir- 
cumstances that the paper was honored 
and paid. So, also, if the drawee bank in 
Nebraska had sufficient funds with the 
defendant to pay the two drafts which it 
drew upon it in the regular course of 
business in order to account for the col- 
lection, then the defendant should have 
honored the drafts, instead of protesting 
them, and transmitting them to the plain- 
tiff in discharge of the obligation which it 
assumed when it undertook the collection 
of the original paper. It was shown that 





852 


some six weeks before the drafts were 
drawn upon the defendant by its sub- 
agent, the Nebraska bank, the latter had 
on deposit with the defendant at least 
$40,000, and there was no proof given to 
show what had become of it. We do not 
mean to say that this was even prima 
facie proof that the defendant had funds 
to honor the drafts drawn upon it by its 
Western correspondent when they were 
received, although it did honor all such 
drafts up to the day before, but the whole 
transaction shows, or tends to show, that 
the paper transmitted by the defendant to 
the Nebraska bank was paid in some way, 
and that the latter, supposing it had 
funds with the defendant sufficient for 
that purpose, drew upon it in order to 
account for the money represented by the 
paper sent to it for collection, While 
these facts of themselves might not con- 
stitute, as matter of law, a ground of 
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legal liability, they tend strongly to sup- 
port the legal inferences as to the nature 
of the transaction as creating an obliga. 
tion to collect the paper and the defend- 
ant’s failure to discharge that obligation, 
In whatever way the transaction is viewed 
it is impossible to avoid the conclusion 
that the delivery of the paper by the plain. 
tiff to the defendant for collection imposed 
upon the latter obligations and duties 
that it has failed to discharge. It neither 
collected the paper nor procured it to be 
protested in order to save the liability of 
the indorser. 

The exceptions taken at the trial and 


‘to the charge presented by the record in- 


volve no question of law pertinent to the 
controversy, and the judgment should 
therefore be affirmed, with costs. 
Parker, C. J., and Gray, Bartlett, Mar- 
tin, Vann, and Cullen, JJ., concur. 
Jndgment affirmed. 


ALTERATION OF NOTE. 


Note for $60 raised by payee to $160—Non-liability of maker on note to 
innocent holder—Action for $60 original consideration 
barred by statute of limitations. 


Bank of Herington v. Wangerin, supreme court of Kansas, Oct. 11, 1902. 


1. Where a negotiable instrument is de- 
livered to a payee, complete in all of its 
parts, the maker thereof is not liable 
thereon, even to an innocent holder, after 
the same has been fraudulently altered so 
as to express a larger amount than was 
written therein 2. the time of its execu- 
_ tion. 

2. Such maker is not bound at his peril 
to guard against the commission of forg- 
ery by one into whose hands such instru- 
ment may come. 


(Syllabus by the Court.) 


In banc. Error from district court, 
Marion county; O. L. Moore, Judge. 
Aciion by the Bank of Herington 


against Carl Wangerin. Judgment for 
defendant, and plaintiff brings error. 


Affirmed. 


CUNNINGHAM, J. The defendant in 
error, Wangerin, executed his note for 
$60 to one McNaspy, as payee. The note 
was written by the payee upon a printed 
blank, and in such manner that, after 
Wangerin had signed, McNaspy was en- 
abled to place in the scroll prepared for 
the igures representing the number of 
dollars the figure ‘‘1” before the figures 
“60,” and to write in the line prepared 
for the written amount, and before the 
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word “sixty,” the words ‘‘one hundred 
and.” This was all done in such a man- 
ner that no one would beableto discover 
the change or alteration by the closest 
scrutiny, and thereby the note appeared 
to be one executed by Wangerin for the 
sum of $160. This note was sold for its 
full value to the plaintiff in error, in the 
regular course of business, before matur- 
ity, and without notice of any change. 
The question is, whether the bank can re- 
cover either the face of the note or the ori- 
ginal consideration of $60 from Wangerin. 
The district court held that it could not. 
The authorities, are at variance upon this 
proposition; the greater weight, and, as 
we think, the better reasoned, being that 
no recovery can be had upon the note. 
The cases holding the contrary rule do 


not agree upon the reasons therefor. 


Some place it upon the ground of negli- 
gence on the part of the maker, in this: 
that in the drawing of a negotiable prom- 
issory note, which might or probably will 
be sold toan innocent holder, he is bound, 


at his peril, to see that the instrument 
was executed in such a’ manner that an 
alteration therein could not be made so 
as to deceive and mislead an innocent 
holder thereof; that it was the duty of 
the maker to use all such reasonable 
means as were necessary to guard against 
the alteration of the note so as to defraud 
such indorsee. Others hold that the 
maker is estopped from denying the ex- 
ecution of the note by the equitable doc- 
trine that, where one of two innocent par- 
ties must suffer from the wrongdoing ofa 
third, he must suffer who has made it pos- 
sible for such third party to commit the 
injury. 

It. does not very clearly appear from 
the argument of the plaintiff in error 
which one of these principles it invokes, 
though it undoubtedly is wiiling to avail 
itself of either. We think the former 
ground is not available, because the prox- 
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imate cause of the injury to the indorsee 
was the fraudulent and criminal act of 
McNaspy in raising the amount of the 
note, and not the negligence of Wanger- 
in in its execution. Wangerin cannot be 
held to be negligent for not anticipating 
that McNaspy would or might commit 
this act of forgery, such acts being unusual 
and not to be anticipated. Indeed, we 
think it may be safely held that no one 
can ever be charged with negligence for 
his failure to make it impossible for an 
other to commit acrime. The equitable 
principle is not fairly stated by the quo. 
tation from plaintiff in error’s brief: 
“Where one of two innocent parties must 
suffer loss by the fraud of a third, he who 
has made the loss possible by his negli- 
gence must bear the burden of loss.” It 
is better stated: ‘Where somebody must 
be the loser by reason of a deceit prac- 
ticed, he who employs and puts trust and 
confidence in the deceiver should be the 
loser, rather than the stranger.” For, in 
order to estop one by the acts of another, 
such other.must be in some way clothed 
with an agency to act for the one sought 
to be estopped, and the maxim does not 
apply where the party who did the injury 
did so himself without warrant or author- 
ity, express or implied, from any one, In 
this case, as McNaspy can in no wise be 
said to be the agent of Wangerin, Wang- 
erin cannot be estopped by an unauthor- 
ized, much less by a felonious act of his. 
In 1877 Chief Justice Gray, speaking 
for the supreme court of Massachusetts 
in Bank v. Stowell, 123 Mass. 196, after 
a full review of all the cases on both sides 
of this question decided up to that time, 
said: ‘‘The alteration of a promissory 
note by one of the makers, by increasing 
the amount for which it was made, by the 
insertion of ‘words and figures in blank 
spaces left in the printed form on which 
it was written, avoids the note as to such 
makers as do not consent thereto, even 
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in the hands of a bona fide holder for a 
valuable consideration.” 

Since that time the supreme court of 
Kentucky, alone of all the courts of last 
resort in this country, in Bank v. Halder- 
man, 58 S. W. 587, following its former 
decisions, has taken the contrary view. 

On the other hand, the view expressed 
in Bank v. Stowell, supra, has been sus- 
tained in the following cases: Bank v. 
Burns, 129 Mass. 596; Exchange Nat. 
Bank v. Bank of Little Rock, 58 Fed. 
140; Bank v. Clark, 51 Iowa, 264; For- 
dyce v. Kosminski, 49 Ark. 40; Burrows 
v. Klunk, 70 Md. 451; Cronkhite v. Ne- 
beker, 81 Ind. 319; Searles v. Seipp, 6 S. 
D. 472. 

The same principle is also announced 
by the text-writers, as follows: Bigelow, 
Bills, Notes & Cheques, 216, 221; 2 Pars. 
Notes & B., 549; 1 Rand Com. Paper, 
sec. 187. We think the same general 
principle has been announced by this 
court in Horn v. Bank, 32 Kan. 518. 

Many cases can be found supporting 
the rule, and probably the law is that 
where an instrument, as uttered by the 
maker thereof, is in an incomplete form, 
having blanks which palpably invite addi. 
tion or change, the maker will be held te 
have empowered the payee to fill such 
blanks as his agent, and when such instru- 
ment, so changed, is found in the hands 
of an innocent holder, it should be en- 
forced against the maker; but the case 
at bar is not of that kind. Here the in- 
strument was complete in every respect, 
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when delivered to the payee; and we 
must hold, following the proper reasoning, 
and, as we think, the great weight of au- 
thority, where a negotiable instrument is 
delivered to a payee, complete in all its 
parts, the maker thereof is not liable there- 
on to an innocent holder after the same 
shall have been fraudulently altered so as 
to express alarger amount than was writ- 
ten therein at the time of its execution. 

It is, however, insisted that the plaintiff 
in error is entitled to recover in this ac- 
tion the original amount for which the 
note was given. The petition, besides 
setting out the note in its altered form, 
discloses all of the facts of the transaction, 
—among them, that the note was given 
March 26, 1896. Action was not com- 
menced until July 20, 1goo. Admitting 
that had action been commenced in time, 
and upon proper allegations, a recovery 
could have been had as for money had 
and received, yet in this case the petition, 
on its face, shows that more than three 
years have elapsed between the date of 
the transaction and the bringing of the 
action; hence recovery is barred by the 
statute of limitations. It follows that re. 
covery cannot be had either upon the 
note, for that is not the contract of de- 
fendant, or upon the original transaction, 
as that is barred by the statute of limita- 
tions. 


The judgment of the district court 
will be affirmed. All the justices con- 
curring. 
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PRACTICAL BANKING QUESTIONS. 


At the meeting of Alexander Hamilton Chap- 
ter, American Institute of Bank Clerks, on 
Wednesday evening, November 12, 1902, Mr. 
Thomas B. Paton, Editor of the Banking Law 
Journal, addressed the members upon the 
“Making and Delivery of Negotiable Instru- 
ments,” being the second of a series of lectures 
on the Negotiable Instruments Law. At the 
close of the address, the following questions and 
discussion took place, involving matters which 
arise in the daily practice of banking. ‘The dis- 
cussion is here published as of general interest 
to the readers of the Journal : 

Mr. Pegram—What liability does a bank incur 
if it refuses to certify a check? ~ 

Mr. Paton—There is no legal obligation on a 
bank to certify a check. Certification is a mat- 
ter of custom and courtesy, but the bank incurs 
no liability if it refuses. 

Mr. Pegram—Suppose this case: The holder 
presents a check and asks the bank to certify it. 
Being less than $109, the bank refuses, but says 
it will pay the check if the holder gets identified. 
At this time the deposit is good. The holder 
goes away, but before he comes back the de- 
posit is drawn out. Is there any liability on the 
part of the bank ? 

Mr. Paton—A bank incurs no liability to 
the holder of a check. Its liability is to the 
drawer—the depositor—alone. If the bank 
refuses to honor his check when in funds, the 
drawer has a cause of action for damages for 
injuring his credit by dishonoring his check. I 
do not think there is any law which would com- 
pel the payee of a check to identify himself 
before being entitled to protest it where payment 
is refused for want of identity ; but, at the same 
time, if the bank pays without identity, it takes 
arisk whether the person presenting the check 
is the rightful holder, and it is certainly the 
proper thing not topay until the holder is identi- 
fied. But in a case of this kind, where the 
man’s deposit has been drawn out before the 
holder comes back to establish his identity, so 
that his check constitutes an overdraft, there is 
little or no ground on which the depositor in 
such a case could claim his credit was injured. 


The only outcome of such a case would be that 
the holder would have to proceed against the 
drawer to collect the money on the check. The 
bank is answerable to its depositor alone, and in 
this case it has done nothing to injure his credit. 

Mr. Stevens—We had this case recently. An 
order on our bank was presented payable “ to 
the bearer, John Smith.” Is it to be construed 
as payable to bearer or John Smith only ? 

Mr. Paton—I should construe such an order 
as payable to John Smith only. The words, 
“to the bearer,” do not mean any bearer, but 
that John Smith is the bearer. I think the check 
should be construed exactly the same as if it was 
payable to John Smith, and that the words, “ to 
the bearer, John Smith,” have the same import 
as if the language used was “pay to John 
Smith, who is the bearer hereof.” It has been 
so decided by the courts. 

Mr. Weekg—Suppose a check is presented pay- 
able to the order of “ John Smith for July rent,” 
and it bears the indorsement “ John Smith not 
for July rent,” should the bank pay it? Would 
the bank incur any liability for refusing? We 
had a case of that kind and we got over the 
difficulty by sending around to our depositor 
and having him stop payment of the check. 

Mr. Paton—That is a novel question. I 
should not like to give a positive opinion with- 
out giving it careful thought, but my impression 
would be the bank should refuse to pay the 
check—that that would be the safest thing to 
do. The bank is under contract with its de- 
positor to pay his check according to his direc- 
tion and authority, and the depositor orders the 
bank to pay a check for July rent. A check is 
the depositor’s voucher or receipt of payment, 
and he may have good reasons for having that 
receipt show that he has paid the money for 
July rent. At the same time, the question is not 
free from doubt. The Negotiable Instruments 
Law provides that a statement of consideration 
does not affect the negotiability of the instru- 
ment, but is merely incidental, and the words 
“for July rent’ on the check and “not for July 
rent” on the indorsement do not affect its ne- 
gotiability. If the check was negotiated through 
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several hands it might injure the depositor’s 
credit not to pay, as parties in the commercial 
world have nothing to do with the private 
squabbles of drawer and payee. If the check 
was presented by the payee in person, I should 
say, ‘‘ Do not pay it,” giving as the reason that, 
by indorsing “not for July rent,” the payee has 
changed the tenor of the document, looked upon 
as a receipt to the depositor, so as to make it 
different from what the depositor himself de- 
sires ; and the bank as his paying agent should 
carry out his desires, 

Mr. Barrett— A man makes a note payable at 
his bank. When it is presented on the morning 
of the day it is due, his funds are insufficient 
and the note is protested. The man claims that 
he has the whole of the day in which to pay and 
that the bank should hold the note without pro- 
testing it until 3 o’clock. 

Mr. Paton—The Negotiable Instruments Law 
provides that a note payable at a bank is equiva- 
lent toa check. It can be protested immedi- 
ately after dishonor on the day of maturity 
without waiting until the close of banking hours. 
At the same time, the law is that a man has the 
whole of the day in which to pay, and if he ten- 
ders the money after it has been presented and 
dishonored, any notice of dishonor which may 
have been given is of no avail. 

Mr. Barrett—But suppose when the money is 
tendered the holder refuses to give it up unless 
the protest fees are paid. Who is responsible 
for the protest fees? 

Mr. Paton—I do not think the maker would 
be compelled to pay the protest fees in such a 
case. The holder of the note who employed 
the notary would probably have to pay ther, as 
he could have waited until close of banking 
hours before having the protest made. 

Mr. Pegram—Suppose a note made payable 
at our bank promises to pay the amount at 12 
o’clock on a certain day. Can the note be pro- 
tested at ten o'clock ? 

Mr. Paton—That is getting the thing down 
pretty fine. I should say, however, in such a 
case the note was not due, according to its 
terms, until 12 o’clock, and that it could not be 
protested before that time. 

Mr. Roe—If a bank certifies checks for deal- 
ers as early as 9 o'clock in the morning, can the 
holder of a check, who is not a dealer, com- 
plain if a bank refuses to certify a check which 
he presents before ten o'clock ? 
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Mr. Paton—No; there is no legal obligation 
on the bank to certify. 

Mr. Roe—If the bank should certify a check 
for a holder at 9 o’clock in the morning, would 
there not be danger that the depositor might 
come around before 10 and stop payment of the 
check ? 

Mr. Paton—Yes. The customary banking 
hours at which the bank is open to the public 
for business are from Io to 3, and a depositor 
has the right to assume that no obligation will 
be incurred by the bank to the public upon his 
checks, either by paying or accepting them, before 
10 o'clock. I should say if the bank certitied a 
check at 9 o’clock in the morning and the 
drawer came around and stopped payment of 
the check before 10, that the bank would be the 
loser and could not charge the check to its 
depositor. 

Mr. Roe—Suppose the bank has issued circu- 
lars or announcements that its banking hours 
are from 9g to 3? 

Mr. Paton—That might change the case; if 
the business is done with the bank on the un- 
derstanding that its hours for transacting busi- 
ness with the public are from 9g to 3, 

Mr. Johnson—If a man gives his note in blank 
to another with authority to fill it in for $1,000 
and the man fills it in for $2,000, does not this 
avoid the note ? 

Mr, Paton—Not as to a bona fide holder. He 
can collect it for the full $2,000, providing he 


- has given vaiue for it. 


Mr. Johnson—But suppose the man to whom 
it is first given still holds it? 

Mr. Paton—As to him it is avoided. He 
cannot collect it; although in a case of that 
kind it is probably accommodation paper any- 
way, and the maker would not be obligated to 
the payee even if it was filled out for the author- 
ized $1,000. 

Mr. Johnson—Another question, as to accept- 
ances. Suppose we get a draft on Arnold, 
Constable of New York and it is accepted by 
Arnold, Constable of Jersey City. Is that a 
good acceptance ? 

Mr. Paton—No. It is a qualified acceptance. 
An acceptance must be made payable in the 
same place where the drawee is addressed, 
Making it payable in another city changes the 
terms of the draft, and the bank holding sucha 
draft for collection should not take such an 
acceptance. 
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BANKS AND TRUST COMPANIES OF PITTSBURGH. 


THE 
PITTSBURGH. 

The strong hold which this institution has 
taken upon the public is one of the most remark- 
abie features of latter-day banking statistics. 
Organized out of one of the foremost private 
banking houses in the country, and beginning 
business with the prestige and clientele of that 
concern at its back, it was naturally expected 
that its business would assume unusual propor- 
tions from the start, but it did not appear within 
the range of possibility to its most sanguine 
friends that it would in less than five months 
attract a volume of business that would give it a 
line of deposits second to only one other bank in 
Pittsburgh. Such an achievement gives the in- 
stitution a high place in the annals of successful 
banking. 

The earning capacity of the Mellon National 
is seen in the fact, on November 25, less than 
five months after beginning business, its undi- 
vided profits amounted to $203,380.50, or more 
than ro per cent. of the capital stock. And yet 
the management will not permit of their success 
being characterized as phenomenal or even 
extraordinary. They say they found certain 
conditions, and that by supplying the wants cre- 
ated by those conditions they met with only 
anatural response. The capital of the bank is 
$2,000,000, all in the hands of an element of 
greater financial strength than any other in 
Western Pennsylvania, while the management 
is conducted by men of well-known ability in 
the financial world. 

The following are the officers and directors : 

Officers—A. W. Mellon, President; R. B, 
Mellon, Vice-President ; W. S. Mitchell, Cashier ; 
Bert W. Lewis, Assistant Cashier. 

Directors—Andrew W. Mellon, President: H. 
C. Frick, Frick Building; H. C. McEldowney, 
President of Union Trust Company; James H. 
Lockhart, 541 Wood Street; J. M. Schoon- 
maker, Vice-President Pittsburgh & Lake Erie 
Railroad Company; James McCrea, First Vice- 
President Pennsylvania Lines; Richard B. 
Mellon, Vice-President; John Porterfield, 416 
Seventh Avenue; Frank J. Hearne, President 
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National Tube Company; Henry C. Fownes, 
President Carrie Furnace Co.; David E. Park, 
Park Building; George I. Whitney, Whitney 
& Stephenson, Frick Building; William N. 
Frew, Frick Building; George E. Shaw, Reed, 
Smith, Shaw & Beal, Carnegie Building ; John 
B. Finley, President Monongahela River Con- 
solidated Coal and Coke Company; James H. 
Hyde, Vice-President Equitable Assurance So- 
ciety, New York. 


THE SECONt NATIONAL BANK OF 
PITTSBURGH. 

The earnings of this stable institution for the 
past year have indeed been satisfactory. In addi- 
tion to paying quarterly dividends at the rate of 
24 per cent. annnally, the undivided profit 
account was increased from $395,000 on No- 
vember I, 1901, to $612,469 on September 15, 
1902, swelling the surplus and profit account to 
$3.112,496, and giving the bank a working 
capital of $3,712,000. In the same period the 
market value of the stock advanced from $7co 
to $900 per share, the last reported sales being 
very near the latter figure, 

The Second National has now a line of de- 
posits amounting to $11,611,674, and its total 
assets have reached $15,374,143, and its busi- 
ness is still meeting with a most substantial 
and healthy growth. The executive officers of 
this institution are so well known in the banking 
world that business comes to them naturally. 
Still their conservatism in management keeps 
the transactions ever within the limits of safety, 
and causes each one to mark a new record in 
the earning capacity of the bank. 

The following are the officers and directors : 

Officers—James H. Willock, President ; Geo. 
B. Barrett, Vice-President; Thomas. W. Welsh, 
Jr., Cashier; James M. Young, Assistant Cash- 
ier; Frank E. Bowman, Second Assistant 
Cashier. 

Directors—George B. Barrett, of George B. 
Barrett & Co., Wholesale Jewelers; H. C. 
Bughman, Trustee of J. H. Hay’s Estate; Will- 
iam Curry, of Curry & Metzgar, Wholesale 
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Grocers; Thomas D. Chantler, of Chantler, 
McGill & McClung, Attorneys; George H. 
Dauler, of Dauler, Close & Johns, Furniture ; 
Robert D. Ellwood, of Robert D. Ellwood & 
Co., Grain Dealers; William M. Kennedy, of 
Pennsylvania Trust Company; William Mc- 
Conway, of McConway & Torley Co.; John R. 
T. McGinley ; James R. Wiilock, President. 


THE IRON CITY NATIONAL BANK. 

An institution which holds its own as one of 
the solid, conservative banks of Pittsburgh is 
the Iron City National. Since its organization 
in 1857, it has paid in dividends an amount 
equal to the original subscription of the stock— 
holders and 6 per cent. annually besides, the 
total amount being $1,540,000. In addition to 
this it has an earned surplus and profit account 
of $342,000, making its total net earnings nearly 
five times its capital of $400,000 During the 
past year the market value of its stock has risen 
from $120 to $130 per share, the par value be- 
ing $50. 

Following are the officers and directors: 

Officers—George F. Wright, President; John 
G. Stevenson, Vice-President; Charles S. Lind- 
say, Cashier. 

Directors—George F. Wright, President; Sam! 
Lindsay, Jr., Flour and Feed; W. N. Frew, 
President Board Trustees Carnegie Institute; 
John C. Stevenson, President Manufacturers 


Bank; J. E. Ash, Ash & Baldwin; J. R. Wood- * 


well, Joseph Woodwell Co.; C. F. Holdship, 
President Pittsburgh Supply Company; T. A. 
Gillespie, President, T. A. Gillespie Co.; J. Den- 
niston Lyon, N. Ho!mes & Sons, Bankers; Ar-— 
thur L. France, William France & Son; Dallas 
C. Byers, President A. M. Byers & Co., Incor- 
porated; George T. Oliver, President Oliver & 
Snyder Steel Co.; Hermon Griffin, Humphreys, 
Stewart & Co. 


THE KEYSTONE BANK OF PITTS- 


BURGH. 


The steady and substantial progress of the Key- 
stone Bank is one of the marked features of Pitts- 
burgh’s solid prosrerity. Besides paying a divi- 
dend of Io per cert., its undivided profit account 
has increased mcte than $32,000 during the 
past year, and the market value of the stock has 


risen from $300 to $400 per share. In the same 
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period its total resources rose $3,691,000 to 
$4,247,000. It has a capital of $500,000 and 
surplus and profits of over $1,200,000. 

The new quarters of the bank, in its own 
handsome fifteen story building on Fourth 
Avenue, are among the finest and most conve- 
nient of any institution in the Middle West, and 
give it facilities for the transaction of business 
which are of the most superior character. 

The Keystone Bank is dominated by one 
of the strongest combinations of finance and 
trade in the Pittsburgh district, as will be seen 
by the following list of directors : 

Directors—G. M. Laughlin, Jones & Laughlin 
Co. (American Iron Works); F. J. Hearne, Ex- 
President National Tube Company; Joshua 
Rhodes, President Colonial Trust Company ; J. 
I. Buchanan, Executor and Trustee of Estate of 
J.J. Vandergrift; Wm. Witherow, Proprietor 
Hotel Duquesne; S. H. Vandergrift, Capitalist ; 
J. C. McDowell, Vice-President and General 
Manager J. M. Guffy Petroleum Company ; W. 
C. Magee, Vice-President H. C. Frick Coke 
Company; G. W. C. Johnston, Henderson 
Johnston Company; W. B. Rhodes, Mgr. Penn’s 
Department of National Tube Company; W. 
H. Nimick, Vice-President. 

Officers—G. M. Laughlin, President; W. H. 
Nimick, Vice-President ; A. S. Beymer, Cashier. 


THE CITY DEPOSIT BANK OF PITTS- 
BURGH. 

This stable institution has made substantial 
progress during the past year. Its net earnings 
amount to over $60,000, or 30 per cent. of the 
capital stock, and the market value of the shares 
has risen from $150 to $215, the par value being 
$50. The affairs of the bank are dominated by 
some of the leading business and professional 
men of Pittsburgh—men who take an active 
interest in the legitimate extension of its busi- 
ness, The president of the institution is Mr. 
James R. Mellon, and the management is in the 
hands of Mr. Joseph R. Paull, the cashier. The 
bank occupies one of the handsomest and most 
substantial structures devoted to banking in the 
country, and its facilities for the transaction of 
business are of the highest order of excellence. 

Following are the directors: 

James R. Mellon, President; David Blair 
Vice-President, Brick Manufacturer; H. C. 
Frick, Director U. S. Steel Corporation ; D. H. 
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Wallace, Capitalist; J. McF. Carpenter, Attorney; 
Hugh Murphy, Wholesale Lumber; D. J. Ken- 
nedy, Sewer Pipe, Brick, etc ; W. N. Frew, 
Attorney-at-Law, Chairman Trustees Carnegie 
Library; Jos. R. Woodwell, Wholesale Hard- 
ware; James A. Johnston, Planing Mills and 
Lumber. 
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THE CITY DEPOSIT 


THE DIAMOND NATIONAL 
PITTSBURGH. 

The progress of the Diamond National Bank 
during the last year has been in keeping with 
the increased prosperity of the city and the 
sound business methods of the management. 
On July 15, the capital was increased from $200,- 
000 to $500,000, and the surplus aud profits 
raised to $1,250,000, giving this institution an 
available capital of $1,750,000. 

It long has been regarded as one of the solid 
banks of the city, being dominated by one of the 
strongest elements of business and capital! in 
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Western Pennsylvania, and managed on safe. 
conservative lines. This new strength in finan- 
cial equipment, however, gave it an additional 
hold upon public confidence and opened new 
fields of usefulness for it. Its earning capital 
has increased to such an extent that its stock is 
now held at $470 per share, which is $70 in ex- 
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cess of the market price one year ago, when the 
capital was $300,000 less. 

The officers and directors of the Diamond 
National are as follows: 

Officers—John S. Scully, President; W. M. 
Hersh, Vice-President; H. C. Wettengel, 
Cashier. 

Directors—John S. Scully, President; Wm. 
M. Hersh, Vice-President, Capitalist ; Charles 
Donnelly, President Pittsburgh Terminal and 
Coal Company; W. A. Nimick, Capitalist; A. 
C. Wettengel, Capitalist; A, G. Barnett, Capi- 


talist; A. L. Brahm, Wholesale Provision 
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Dealer; G. W. Crawford, Capitalist ; John W. 
Robinson, Pittsburgh and Western R. R. Com- 
pany; Will Price, Merchant. 


THE DIAMOND SAVINGS BANK. 


The Diamond Savings Bank of Pittsburgh 
opened for business on the 17th inst., under the 
most favorable auspices; in fact, its success 
was assured long before the opening of its 
doors. Its capital stock consists of 2,500 shares 
of the par value of $100 per share, which 
was sold at $200, thus creating a surplus equal 
to the capital—$250,000. All the stock was 
taken almost as soon offered, and the over- 
subscription was very large. This was owing 
to the fact that the institution is auxiliary to 
the Diamond National Bank, the same set of 
directors serving for both banks. When so 
solid an instituten as the Diamond National 
gets behind an enterprise its success is a fore- 
gone conclusion. 

The Diamond Savings Bank is located at the 
intersection of Liberty Street and Fifth Avenue, 
and it is provided with every facility for the 
convenience and security of its patrons. It pays 
the highest prevailing rate of interest on de- 
posits. 

The officers are : 

John S. Scully, President; H. C. Wettengel, 
Vice-President ; J. W. Lee, Vice-President. 

Directors—John S. Scully, President; Charles 
Donnelly, W. A. Nimick, A. C. Wettengel, A. 
G. Barnett, A. L. Brahm, G. W. Crawford, 
John W. Robinson, Will Price, H. C. Wetten- 
gel, Vice-President; J. W. Lee, Vice-President. 


THE UNION TRUST COMPANY OF 
PITTSBURGH. 

The capital and surplus of this institution 
have undergone another increase, the second 
within the past year. Through the sale of 5,000 
shares at $2,000 per share, the capital has been 
raised from $1,000,000 to $1,500,000, and the 
surplus increased from $5,500,000 to $15,000,- 
ooo, which, with an undivided profit account of 
$500,000, give the company an available capital 
of $17,000,000, or more than 83 per cent. of its 
liability to depositors. 

Such an amplification of security has few 
parallels in the financial history of the country. 
It makes the Union the strongest institution in 
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the Pittsburgh district and places it among the 
leaders of the nation. And yet this heavy capi- 
talization represents only a small portion of the 
company’s strength. Dominated by one of the 
strongest combinations of business and capital 
in the United States, its collateral backing un- 
doubtedly embraces greater individual wealth 
than any similar corporation in the country out- 
side of New York. This equipment not only 
places it at the head of its class in the rapid 
commercial advancement of Pittsburgh, and 
makes it directly responsible for a iarge measure 
of the city’s prosperity, but gives it a position of 
power and character in the world at large. 

There is practically none of the stock of the 
Union Trust on the market, notwithstanding 
the fact that $2,200 per share has been bid. The 
stock is in the hands of men who know nothing 
of the necessity for dividends, and who are 
more interested in the general business develop- 
ment than in the immediate returns on their 
investments. It is easy to see wherein such an 
institution becomes a pubilc blessing. 

The active executive officers of the Union 
Trust Company are men of high-grade experi- 
ence and careful training; they are yet blessed 
with that keen business sagacity and alertness 
which is found in the younger generation. 

The following is the complete roster of the 
officers and directors : 

Officers—H. C. McEldowney, President; A. 


- W. Mellon, Vice-President ; J. M. Schoonmaker, 


Second Vice-President; H. W. Gleffer, Treas- 
urer; Scott Hayes, Secretary; James S. Carr, 
Assistant Treasurer; J. H. Evans, Assistant 
Secretary ; W. W. Smith, Second Assistant Sec- 
retary; Wm. I. Berryman, Trust Officer ; Reed, 
Smith, Shaw & Beal, Solicitors. 

Directors—H. C, McEldowney, A. W. Mellon, 
James McCrea, J. M. Schoonmaker, F. J. Hearne, 
W. N. Frew, George E. Shaw, George I, Whit- 
ney, John Porterfield, P. C. Knox, H. C. Frick, 
H. C. Fownes, D. E. Park, J. B. Finley, James 
H. Lockhart. 


THE FIDELITY TITLE AND TRUST 
COMPANY OF PITTSBURGH. 


This solid old institution is still keeping 
pace with the wonderful commercial and 
financial advancement of the greater Pitts- 
burgh district, as well as taking a conspicu- 
ous part in furthering the general prosperity 
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which prevails. Its capital and surplus have 
been increased to $2,000,000 and $4,000,000 
respectively, by the sale of 10,000 shares at 400 
per share, thus giving it an available capital of 
$6,000,000 and placing it among the strongest 
institutions in the country. The progress of the 
company during the past ten years has been of 
the most substantial character. Its deposits 
have increased from $1,162,000 to $6,936,000, 
the trust funds in its keeping have grown from 
$7,753,000 to $28,745,596.32, and its surplus 
earnings have risen from $218,000 to $1,044,- 
396. In that period it has paid 6 per cent. in 
dividends. 

The company is controlled by one of the most 
powerful commercial and financial elements in 
Western Pennsylvania, as will be seen by the 
following list of board of directors : 

Directors—John B. Jackson, President; Al- 
bert H. Childs, Iron Merchant; James J. Don- 
nell, President of the Bank of Pittsburgh; E. M. 
Ferguson, President Merchants’ and Manufac- 
turers’ National Bank; Reuben Miller, Presi- 
dent Crucible Steel Company; Robert Pitcairn, 
General Superintendent Pennsylvania Railroad 
Company: Frank Semple, Attorney Thaw 
Estate; James H. Reed, of Knox & Reed, At- 
torneys; Charles E. Speer, President First 
National Bank; H. S. A. Stewart, Capitalist ; 
Edward T. Dravo, Capitalist; John Walker, 
Capitalist; John R. McGinley, President Duff 
Manufacturing Company; C. S. Gray, Trust 
Otficer; Bayard Henry, Attorney, Philadelphia. 

Othicers—John B. Jackson, President; James 
J. Donnell, Vice-President; Robert Pitcairn, 
Second Vice-President ; John McGill, Secretary ; 
C. E. Willock, Treasurer; J. A. Knox, Assistant 
Treasurer and Assistant Secretary; C.S. Gray, 
Trust Officer; John C. Slack, Title Officer; 
John W. Chalfant, Jr., Assistant Title Officer ; 
Thomas R,. Robinson, Auditor; Wm. M. Mc- 
Gill, Solicitor; Wm. Scott, General Counsel. 


THE PITTSBURG TRUST COMPANY. 


The progress of this sterling institution is sur- 
passed by few others in the United States. It is 
the kind of progress that puts money into the 
pockets of its stockholders and the full limit of 
satisfaction in the minds of its customers. Dur- 
ing the year ending October 31st, it paid in 
dividends $500,000, a sum within $100,000 of 


the original capital of $600,000. In the same 
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eriod the stock of the company rose in value 
rom $400 per share to $850, with none for sale 
at even that figure. The stock is closely held, 
and the control of the company is in the hands 
of men of ability and conservatism. The finan- 
cial strength of the institution includes a capital 
of $2.000,000, and surplus and profits of $4,050,- 
000, giving it a working capital of $6,050,000 
and making it one of the strong corporations of 
the country. 

The scope of the company’s business includes 
a general banking business, receiving deposits 
subject to check and allowing interest on daily 
balances, and acting as transfer agent and regis- 
trar for municipalities and other corporations. 

Following are the officers and directors : 

C. B. McVay, President; J. I. Buchanan, 
Vice-President; Charles H. Hays, Secretary 
and Treasurer; F. A. McVay, Assistant Secre- 
tary and Treasurer. 

Directors—B. F. Jones, Henry Buhl, Jr., W. 
P. Snyder, John C. Reilly, Charles H. Hays, 
J. I. Buchanan, George M. Laughlin, S. H. Van- 
dergrift, C. B. McVay. 


THE AMERICAN TRUST COMPANY OF 
PITTSBURGH. 


The net earnings of this company for the first 
seventeen months of its existence were $84,- 
771.56. an excellent showing for a new institu- 
tion. It has a paid-up capital of $1,000,000, 
which is held by some of the leading business 
and professional men of Western Pennsylvania. 

The company does a general banking busi- 
ness and is well qualified for the handling of all 
kinds of accounts. It loans money on approved 
collateral, pays 2 per cent. on daily balances and 
issues certificates of deposit bearing interest. It 
also does a general trust business and acts as 
transfer agent and registrar of the stocks and 
bonds of corporations and as fiscal agent for 
municipalities, railroads and other corporations. 

Following are the officers and directors : 

Francis L. Robbins, President; J. D. Nichol- 
son, Vice-President; F. H. Skelding, Second 
Vice-President ; John A, Irwin, Secretary and 
Treasurer; A. M. Neeper, Solicitor. 

Directors—Francis L. Robbins, Chairman 
Pittsburgh Coal Company; J. B. Finley, Presi- 
dent Monongahela Consolidated Coal and Coke 
Company; J. B. Laughlin, Jones and Laughlin 
Company ; W. C. Fownes, Carrie Furnace Com- 
pany; J. D. Culbertson, Vice-President National 
Tube Company, Reed B. Coyle, Real Estate; J. 
W. Donnan, Attorney, Washington, Pa.; Hon. 
Nathaniel Ewing, Attorney, Uniontown, Pa.; 
Benjamin Page, A. M. Neeper, Attorney; J. D. 
Nicholson, of George B. Hill & Co., Bankers 
and Brokers; F. H. Skelding, Cashier of First 
National Bank, Pittsburgh; John A. Bell, Vice- 
President Freehold Bank; W. G. McCandless, 
Treasurer American Window Glass Company; 
Reuben Miller, President Crucible Steel Com- 


pany. 
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OFFICIAL RECOMMENDATIONS UPON 


FROM PRESIDENT’S MESSAGE. 

Interest rates are a potent factor in 
business activity, and in order that these 
rates may be equalized to meet the varying 
needs of the seasons and of widely separ- 
ated communities, and to prevent the re- 
currence of financial stringencies which 
injuriously affect legitimate business, it is 
necessary that there should be an element 
of elasticity in our monetary system. 
Banks are the natural servants of com- 
merce, and upon them should be placed, 
as far as practicable, the burden of fur- 
nishing and maintaining a circulation 
adequate to supply the needs of our diver- 
sified industries and of our domestic and 
foreign commerce; and the issue of this 
should be so regulated that a sufficient 
supply should be always available for the 
business interests of the country. 

It would be both unwise and unneces- 
sary at this time to attempt to recon-— 
struct our financial system, which has 
been the growth of a century; but some 
additional legislation is, I think,desirable. 
The mere outline of any plan sufficiently 
comprehensive to meet these requirements 
would transgress the appropriate limits 
of this communication. It is suggested, 
however, that all future legislation on the 
subject should be with the view of en- 
couraging the use of such instrumentali- 
ties as will automatically supply every le- 
gitimate demand of productive industries 
and of commerce,not only in the amount, 
but in the character of circulation; and of 
making all kinds of money interchange- 
able, and, at the will of the holder, con- 
vertible into the established gold standard. 

FROM SECRETARY SHAW’S REPORT. 
(Banking.) 
Recent events not only justify but en- 
force the conclusion that our banking 
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system is imperfect. During certain 
months of the year interest rates dropped 
dangerously low—dangerous in the sense 
that speculation was invited thereby. 
When the time arrived for moving crops, 
rates advanced alarmingly high. Mean- 
time, the price of government bonds 
rendered the maintenance of _ na- 
tional bank circulation unprofitable, and 
this class of currency was retired with 
great rapidity. 

The department exerted every influ- 
ence within its authority to counteract 
this natural contraction. During the 
early spring the surplus revenues were 
deposited with the national banks upon 
satisfactory security, but preference was 
given to such institutions as maintained 
their limit of circulation. Then, during 
the months when rates of interest were 
low, no deposits were made. Later in 
the season, when it became apparent that 
some measure of financial stringency was 


“certain to arise, the department suggest- 


ed to certain depositary banks the wis- 
dom of making preparation for thé issu- 
ance of additional circulation. This sug- 
gestion was submitted to eighteen of the 
larger institutions located in central re- 
serve cities, to which fifteen responded 
with orders for printing $12,000,000 cir- 
culation, and in the actual issuance of 
something over $7,000,000. Later, addi- 
tional deposits were made, but they 
were made mostly with such banks as 
agreed to increase their circulation by 
an amount equal to and frequently double 
the deposit. In this way $4,000,000 more 
circulation was secured. Still later, an 
offer was made to accept as security for 
deposits already made, the substitution of 
state and certain municipal bonds at 75 
per cent. of their face value, in lieu of 
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government bonds then on deposit, on 
condition that the government bonds 
thereby released should be made the basis 
of immediate circulation. In this way 
about $15,000,000 circulation was ir- 
duced. Thus, by means of these several 
methods,the department secured in round 
figures $26,000,000 increase of circula- 
tion from the national banks holding gov- 
ernment deposits. 

During the twelve months from Novem- 
ber 20, 1901, to November 20, 1902, 467 
new banks were chartered, with a capital 
of over $30,000,000, and an initial circu- 
lation aggregating, in round numbers, 
$7,500,000; while the capital of existing 
national banks was increased more than 
$43,000,000. The increase in circulation, 
however, during the twelve months was 
only about $20,500,000. Thus it is mani- 
fest that but for the extraordinary induce- 
ments offered by the department, nation- 
al bank circulation would have contracted 
during the year, notwithstanding the or- 


ganization of new banks and the aggre- 
gate increase in national bank capital of 


about $75,000,000. In fact, national bank 
circulation did decrease very nearly $6,- 
000,000 during the fiscal year ending June 
30. The efforts of the department to 
increase circulation were not resorted to 
until after that date. Fully $50,000,000 
increase could have been secured had the 
law permitted its rapid retirement when 
no longer,needed. 

The reason for this tendency towards 
contraction is apparent. Government 
bonds are scarce, and those outstanding 
are held in large part by trust estates,sav— 
ings banks, and insurance companies, and 
are not available for circulation, The 
bonds that are on the market are held at 
prices which render their use as security 
for circulation unprofitable whenever the 
rate of interest approximates 6 per ceat. 

The frequent purchase and retirement 
of bonds renders the amount available for 
crrculation gradually less, while a rapidly 


863 


growing population, additional banking 
facilities, and expanding trade suggest 
the need of an ever increasing circulation, 
I, therefore, believe the time has arrived 
when it will be necessary to adopt one of 
two policies; either the government debt 
must be perpetuated as a basis for nation- 
al bank circulation, and additional bonds 
issued as occasion may require, or some 
other system must be provided. 

By the act of Congress approved March 
14, 1900, the department is authorized to 
refund all bonded indebtedness maturing 
prior to 1925. This discretion would 
have been exercised as far as possible, 
but for the fact that if present conditions 
continue the government will be in funds 
sufficient to discharge this indebtedness 
at the time it matures. The question has, 
therefore, presented itself for solution: 
Shall the department, as the agent of the 
government, secure additional time upon 
an indebtedness not yet due, when there 
is fair prospect that it can be met accord- 
ing to its terms? 

There is one other reason why the re- 
funding of this indebtedness is deemed 
of doubtful expediency. Whenever there 
is a surplus of public funds in the Treas- 
ury, and financial conditions make it 
advisable that it be released, it becomes 
necessary to purchase government bonds. 
At present there 1s no other way to put 
accumulated surplus revenues promptly 
in circulation. The available bonds are 
not held by banks or by business con- 
cerns. So, whenever the government isa 
purchaser,the price is promptly advanced. 
This is not mentioned for the purpose of 
criticising those who may hold bonds as 
an investment or for speculation, but 
simply to state an important factor in the 
equation. Should the bonds falling due 
in the near future be permitted to ma- 
ture, they can be extended at a very low 
rate of interest payable on demand, and 
the holders thereof can no longer dictate 
prices to the government. Had the de- 
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partment, however, exercised the discre- 
tion with which it is clothed by the act 
referred to, and offered to refund, it is 
probable that a portion of the outstand- 
ing indebtedness of the government 
would have been presented, and a slight 
increase in circulation might have fol- 
lowed. In view of these considerations, 
it has been thought best to defer action 
that the current session of the Congress 
may, if it shall deem wise, determine by 
additional legislation the future policy of 
the government. 

Additional circulation will be necessary. 
Outstanding government bonds are inad- 
equate to secure it even if their market 
value would justify their use by the 
banks. It is even doubtful if national 
bank currency based on government 
bonds can be made advantageous to 
banks. A lower tax on circulation would 


be counteracted very promptly by a cor- 
responding advance in the price of bonds, 
and the profit would accrue to the pres- 


ent bondholder 
(Assets Currency.) 

I see no objection to the issuance of 
circulation based upon general credits, if 
properly safeguarded. Neither do I be- 
lieve it necessary to make currency thus 
issued a first lien upon assets. A very 
small tax upon circulation would be suffi- 
cient to cover any possible loss. The 
Government Actuary has demonstrated 
that a tax of one-eighth of 1 per cent. 
upon circulation would have covered all 
loss from the beginning of our national 
banking system to the present time, had 
each bank maintained its limit of circula 
tion. Instead of calling this a tax, sup- 
pose it be called “premium on insurance,” 
and the government the “underwriter.” 
The banks could be required to redeem 
their circulation at reserve cities, and the 
government would never suffer injury or 
embarrassment as an insurer against ul- 
timate loss. The lowest tax suggested 
by any one would far exceed any possible 
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loss, and the government could assume 
responsibility to the people and still real- 
ize a profit, When thus guaranteed and 
primarily redeemed by the government 
at the expense of the bank of issue, cur- 
rency based on general assets would be 
as acceptable and as secure as the present 
national bank notes based on specific as- 
sets. 

I doubt, however, the wisdom of mak- 
ing provision for the issuance of credit 
currency to the limit of the bank’s capi- 
tal. Not that I would fear unfortunate 
results, but in all financial legislation the 
greatest caution must be exercised lest 
the currency be suddenly and unduly in- 
flated. A gradual increase in circulation 
is well-nigh imperative,but a sudden and 
unnecessary increase would be most un- 
fortunate. Several other safeguards will 
naturally suggest themselves and need 
not be considered in this report. 

I am not prepared at this time to rec- 
ommend branch banks. Recent events 
confirm a previous opinion that the pecu- 
liar conditions of this country would: not 
be conserved by such a policy. Greater 
economy in management may be con- 
-ceded. It may be conceded also that the 
system works well in some countries, but 
no other country has such diversified and 
widely separated interests as this. In order 
that the parent bank shall be able to serve 
widely separated communities, it must 
first understand the needs of these com- 
munities, and neither experience nor ob- 
servation justifies the conclusion that 
such intimacy is likely to exist. I think 
afar better course, for the present at 
least, would be to provide an elastic cur- 
rency, available in every banking com- 
munity and sufficient for the needs of 
that locality. This, I think, can be ac- 
complished either in the way I have inti- 
mated or by several other methods. 

The department recommends no one 
plan to the exclusion of all others. It is 
the province of the department to point 
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out the weak places that the Congress 
may strengthen them; to suggest possi- 
ble, if not imminent, dangers, that the 
Congress may provide against them; but 
ultimate responsibility does not lie with 
the department. 

(Public Deposits. ) 

At present the purchase of outstanding 
government bonds for the credit of the 
sinking fund affords the only method of 
returning surplus public revenues to the 
channels of trade after they have been 
once covered into the Treasury. The 
department is authorized to deposit cur- 
rent internal revenue and other receipts 
except customs, with national banks upon 
satisfactory security, but this method af.- 
fords very tardy relief in case of monetary 
stringency. On the other hand, the pur- 
chase of bonds invites a contraction of 


national bank circulation for the purpose 
of disposing of the bonds pledged for its 
security at the advanced price which usu- 
ally prevails whenever the government 


becomes a purchaser. Thus the object 
sought to be attained is counteracted. if 
authority were granted to make deposits 
without security after special examination 
and at such rates of interest as the Secre- 
tary of the Treasury might determine, 
quite an element of elasticity would be 
provided whenever asurplus of revenues 
existed. By advancing or lowering the 
rate of interest an equilibrium could be 
maintained throughout the country, and 
the interest charge would more than cover 
any loss. 

But if it should be deemed unwise to 
permit the loaning of public funds with- 
out specific security, it certainly would be 
well to authorize deposits direct from the 
Treasury, and, as now, upon satisfactory 
security. If such authority had existed 
during the last few months the something 
more than $20,000,000 which was paid to 
the owners of government bonds would 
have been deposited in a large number of 
reserve Cities throughout the country,and 
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the relief afforded would have been 
equally permanent and more widely ap- 
preciated. 

FROM COMPTROLLER’S REPORT. 

The most serious objection which has 
been urged against the national bank cur- 
rency is its lack of elasticity—that it does 
not automatically respond to the demands 
of business, but is dependent upon the 
price of bonds and other considerations. 
If this defect can be remedied or lessened 
without impairing the safety of the notes, 
it should be done, and done at once. If, 
in addition to the amount of notes they 
are now allowed to issue by law on bonds 
deposited in the Treasury, the national 
banks were allowed to issue an additional 
amount of uncovered notes, beginning 
with 20 per cent, and gradually increas- 
ing to 50 per cent., it would make the 
circulation more expansible. A gradu- 
ated tax on the amount issued, joined 
with ample provisions for their redemp- 
tion and return to the issuing bank, would 
result in the necessary contraction when 
the circulation became redundant and the 
notes were not needed in business. The 
safety of the notes can be made absolute 
by a reserve fund raised by a very small 
tax. 

The safety of the notes should be fur- 
ther increased by provisions that only 
banks with a minimum of unimpaired cap- 
ital and surplus could issue the uncovered 
notes, and that the Comptroller of the 
Currency, or the Comptroller and the 
Secretary of the Treasury, should have 
discretion to refuse any bank, or all the 
banks, authority to issue additional un- 
covered notes. The present capital of all 
the national banks would permit the is— 
sue of about $140,000,000 of uncovered 
notes for the first issue of 20 per cent. 
and the ultimate issue of $350,000 if the 


. amount was increased to 50 per cent. 


The greatest demand for increased 
currency comes, of course, when it is re- 
quired for moving crops in the farming 
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States. If this can be supplied quickly 
and automatically as required by the 
banks in those states, and if, after per- 
forming its duty, it is returned to the 
banks and retired, it will mark a great 
advance in the improvement of the coun- 
try’s facilities for handling its vast and 
rapidly growing business. 

Intimes of panic the power to issue 
additional notes would be an element of 
great strength to the banks and not of 
weakness ; it would enable the banks to 
protect themselves and their customers 
when protection is most needed. Panics 
or financial crises come generally very 
suddenly, and as the result of fear which 
spreads among the people that they will 
not be able to get money to meet their 
payments and conduct their business. 
This spreads and forces liquidation of 
credits which otherwise would have re- 
mained outstanding. There never is a 
time when the liquidation of all credits, 
or any large proportion of those out- 


standing, is possible without producing a 
crisis. 

The conditions of issue should not be 
such as to make it a confession of or in- 
dication of weakness for a bank to issue 


notes. They should be coming and going 
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all the time, in accordance with the de- 
mands of business.. Such notes would be 
much preferable to any form of clearing- 
house notes or emergency circulation is- 
sued by clearing houses or similar associ- 
ations, because each bank could quickly 
issue its own quota without waiting for 
the slow process of consultation, and the 
average result obtained by the indepen- 
dent action of banks in all parts of the 
country would more nearly respond to the 
actual demands and necessities. 

This plan for the modification of the 
national bank currency is not offered as 
anything new. It has been suggested 
often before, widely discussed, and bills 
embodying these general features have 
been before Congress for several years. 
It is not claimed that this plan would 
remedy all the defects, in the currency 
system, but it is urged as a practical and 
simple method of improving the national 
bank currency by giving it the much 
needed quality of elasticity without im- 
pairing its safety. 

The Comptroller, therefore, calls the 
attention of Congress to this subject,asks 
its careful consideration, and strongly 
recommends the passage of an act em- 
bodying the main features outlined. 





ONE OF THE most valuable books for investors 
ever issued is now being distributed by the 
Metropolitan Advertising Company, No. 6 Wall 
street, New York. It is called “Analysis of 
Railroad Reports,” and was compiled and writ- 
ten by H.C. G. Barnaby. 

This work has been compiled on an entirely 
new plan, which will commend it to investors 
and railroad men,the annual reports having been 
rewritten on one uniform basis. It analyzes the 
condition of the railroads as they are to-day, 
after years of development and progress, and it 
will be valuable for years. 

The book contains 150 pages, is bound in 
cloth and is sent postpaid on receipt of $2. 

. The dividend and quotation record of Rail- 
road, Industrial and Miscellaneous stocks, is 
also for sale by the Metropolitan Advertising 
Company. Price 50 cents. 


THE Texas and Pacific Railroad is one of the 
greatest systems of railroads in the south. It 
runs through the most fertile section of 
Louisiana and Texas. Its lines extend from 
the northeastern part of Texas through to El 
Paso, and from New Orleans to Shreveport, 
and thence to El Paso, passing through the 
great sugar plantations of Northwestern Louisi- 
ana. The equipment of the Texas and Pacific 
equals the great trunk lines of the North and 
East and traveling on its trains becomes a lux- 
ury. The train known as “The Cannon Ball” 
is a solid vestibule train running between El 
Paso and St. Louis, through Fort Worth, Dallas 
and Little Rock, Ark., and it has the only per- 
fect train service between these pots, For 
particulars, address E, P. Turner, general pas- 
senger agent, Dallas, Texas. 
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HIS department is carried on for the benefit ot all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


A Discount Formula. 


, Minn., Nov. I, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—Please submit, in the next issue 
of your valuable Journal, a formula of an up-to- 
date method of discounting the note herewith 
submitted, as done in the large city banks, 
where they do it rapidly and in a short way — 

“$465. , Minn., June 3, 1902. 

“Two years after date (without grace), 

for value received, I promise to pay 
or order, 

Four hundred and sixty-five 

Dollars, at the office of 

interest from date at the rate of six per 

cent. per annum, until paid. 


(Discounted Oct. 22, 1902, to make it 
an 8 per cent. note from date of dis- 


count to maturity.) 
ASSISTANT CASHIER. 


We submitted the above to the discount 
clerk of one of the largest national banks 
in New York city. His calculation is as 
follows: 


$465 
-I2 


Int. at6 % for2 yrs. is 55.80 


Principal 
Interest 


465. 
55-80 


520.80 


9 days Oct 
30 Nov 
31 Dec 
31 Jan 
Made June 3, 1902 28 Feb 
31 Mch 
Disc, Oct. 22, 1902 30 Apl 


31 May 
Due June 3, 1904 3 June 


1 year (leap) 


$520.30 
59° 


4687200 
260400 


}307. 272.00 
6)51.25 disc. at 6 per cent. 


8.53 at I per cent, 
3 
68.24 


Principal 
Interest 


$465 
55.80 
520.80 


Disc. at 8 per cent. 68.24 


Proceeds $452.56 


Demand Notes in Minnesota. 


FIRST NATIONAL BANK, 
BENSON, Minn,, Nov. 29, 1902. 
Editor Banking Law Jourual: 

DEAR SrR: Will you oblige an old subscriber 
by giving in your next issue the law of Minne- 
sota in regard to demand promissory notes. 
Must they be demanded, and if so at what time 
after date? If not paid on such demand must 
they be protested to hold indorsers? 

Also kindly give us any other information 
which will enable us to buy and handle this 
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class of paper safely. I enclose a circular let- 
ter offering us such paper for discount. 
Yours truly, 
FRANK M. THORNTON, President. 

(The circular referred to is one issued by a 
Minneapolis note broker, offering for sale a list 
of demand and time promissory notes payable 
in Minneapolis, with names of makers, indorsers 
and amounts.) 


In Minnesota, the law with respect to 
promissory notes payable on demand, 
whether with or without interest, is that 
they are to be treated as due immediately, 
and that an action thereon against the 
maker is barred by the statute of limita- 
tions, unless brought within six years 
from the day of date thereof. Mitchell 
v. Easton, 37 Minn. 335. 

As against the maker of such a note, 
therefore, the holder would have recourse 
for six years after date and no longer. 
But it is Competent to express upon the 
face of the note a stipulation that it shall 
become due and payable, with interest, 
whenever the holder shall thereafter de— 
mand payment, and not before such time, 
in which case demand of payment is a 
condition precedent to the liability to 
repay the money, and the statute of limi- 
tations will begin to run from the date of 
the demand, and not from the date of the 
contract. Brown v. Brown, 28 Minn. 501. 

So much for the liability of the maker. 

To preserve the liability of an indorser 
upon a demand note, presentment for pay- 
ment must be made within a reasonable 
time, and the legislature of Minnesota 
have not left the definition of what isa 
reasonable time period to the uncertain 
decision of the courts, but have defined it 
as sixty days by a positive provision of 
statute. The statutes of Minnesota pro- 
vide as follows: 


§ 2231. Upon a promissory note pay- 
able on demand, a demand made at the 
expiration of sixty days from the date 
thereof, without grace, or at any time 
within that term, shall be deemed to be 
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made within a reasonable time ; and any 
act, neglect or other thing which, by the 
rules of law and the customs of merchants, 
is deemed equivalent to a presentment 
and demand on a note payable at a fixed 
time, or which would dispense with such 
presentment and demand, if it occurs at 
or within said term of sixty days, shali be 
deemed a dishonor thereof, and shall au- 
thorize the holder of such note to give 
notice of the dishonor to the indorser as 
upon a presentment to the promisor, and 
his refusal or neglect to pay the same. 
No presentment of such note to the 
promisor and demand of payment shall 
charge the indorser, unless made on or 
before the last day of said term of sixty 
days. 

§$ 2232. The several indorsers of 
promissory notes payable on demand, 
upon due and reasonable notice of the 
dishonor of such notes, shall be liable in 
the same manner and to the same effect 
as upon the dishonor of promissory notes 
payable at a fixed time, and not other- 
wise. 

The period of liability of indorsers of 
demand notes, therefore, is sixty days 
only, and the holder must demand pay- 
ment before that period expires, and pay- 
ment must be refused and the indorser 
notified, otherwise he is not liable. 

We have not space to discuss in detail 
all the notes on the list presented from 
the standpoint of the prudent purchaser, 
who wants to feel that tke paper is legally 
safe as an investment. We will select one 
item only. 

The list offers for sale demand notes of 
V & Co. indorsed by V, for $10,000, 
$5,000, and $2,500, at 5 per cent. If such 
notes were purchased, V would be liable 
as indorser for sixty days only. The 
remedy for this is to have V_ indorse 
waiving demand,+*protest and notice. 
Then his liability will be extended to the 
six-year period. 

The notes purport to be made bya 
partnership to the order of one of the 
partners. Each member of a partnership, 
being individually liable for the firm 
debts, the question arises, what added 
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credit is afforded by the jindorsement of 
the individual partner? 

Assuming the signature and indorse- 
ment is in the handwriting ‘of V, the 
question arises as to the authority of the 
partner to bind the firm. Members of a 
trading partnership have implied author- 
ity to borrow money for the firm and ex- 
ecute negotiable paper therefor,but mem- 
bers of a non-trading partnership have 
no such power. Bona fide purchasers, 
however, are generally held entitled to 
enforce firm paper executed without au- 
thority, even where the proceeds have 
been misappropriated, and not applied to 
the uses of the firm, or where the firm 
name has been pledged for accommoda- 
tion; but the courts will not accord the 
rights of bona fide purchasers to holders 
of paper,where it has on its face anything 
which would put the purchaser on inquiry, 
or charge him with notice of the lack of 
authority. This suggests the question 
whether a firm note, drawn by an individ- 
ual partner to his own order and offered 
by him for sale, is not in such form as to 
carry notice to a prudent purchaser of a 
possible lack of authority, and make it 
unsafe to purchase such paper without 
first making inquiry of the firm. We know 
that one who takes from a _ bank cashier 
the bank’s check signed by the cashier 
and made payable to himself individually, 
does so at his peril; and in Iron Mine v. 
Bank, 39 Mich, 644, where tue president 
of a corporation made its note payable to 
himself,which he discounted with a bank, 
Judge Cooley held there could be no re- 
covery from the corporation. The decis- 
ion was,where.an agent makes negotiable 
paper in the name of his principal, paya- 
ble to himself, the fact that thus on the 
face of the paper he appears to be acting 
in two capacities, one of which may be 
antagonistic to the other, imposes upon 
the party taking the paper the obligation 
of special care in inquiring into its au- 
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thority. But it would appear from this 
case that had the president been a mem- 
ber of a partnership and made a firm note 
to himself individually,the decision would 
have been different. We shall not here 
attempt any exhaustive discussion of the 
law of this matter. The object of the 
foregoing is to merely suggest the advis- 
ability of considering a question of this 
kind, from the standpoint of a prudent 
purchaser to whom a demand promissory 
note made bya firm payable to and in- 
dorsed by one partner, is offered for sale 
by a broker or dealer in commercial 


paper. 
Patent Right Note—Bona Fide Holder. 


ATLANTA, Ga., Dec. 3, 1902. 
Editor Banking Law Journal ; 

Dear Sir: This bank purchased from the payee before 
maturity a negotiable note for $300. The maker de- 
fends payment on the ground that it was given for a patent 
right, and that the consideration has failed. There is 
nothing on the face of the note to show for what it was 
given. What are the rights of the bank in the matter? 

PRESIDENT. 


The bank can enforce the note against 
the maker free from his defense. The 
supreme court of Georgia has held that 
where a note given for a patent right 
does not express upon its face its consid- 
eration, the omission of this statement 
does not make the note void under the 
Georgia statute, and the purchaser of 
such a note is protected against the de- 
fense that it is given without considera- 
tion. It is only where the consideration 
is expressed in the note, the court holds, 
that the indorsee, before maturity and 
for value, takes it subject to all defenses, 


Acknowledgment of Mortgage. 


LINcoLN, Neb., Dec. 1, 1902. 
Editor Banking Law Journal: 


Dear Str: A bank made a loan to a borrower and took 
his note for the amount secured by a mortgage executed 
on certain land by the borrower and his wife. The ac- 
knowledgment of the mortgage was taken by the cashier 
of the bank, as notary, he being also a stockholder in the 
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institution. The land has been levied on by the holder of 
a judgment against the borrower, who claims that the 
bank's mortgage is invalid because of defective acknowl- 
edgment. What is the law on this subject? CasHrIER. 

The supreme court of Nebraska has 
held in a recent case where the assistant 
cashier of a bank,who was also a director 
and stockholder, was the notary before 
whom a mortgage was acknowledged,that 
he could not lawfully take the acknowl- 
edgment; that he was disqualified to act 
as notary on account of his direct pecu- 
niary-interest in the mortgage, and that 
the acknowledgment was void. The ac- 
knowledgment in the present case being 
void, it did not constitute any notice of 
the mortgage to the bank, and we pre- 
sume the judgment lien would take pre- 
cedence. 


Application of Partner’s Deposit to 
Firm’s Debt. 
PADUCAH, Ken,, Dec. 2, 1902. 
Editor Banking Law Journal: 


Sim:—A, member of the firm of A and B, has a deposit 
in this bank to his individual credit. The bank holds the 
firm note of A and B which is past due and unpaid. Have 
we the right to apply A’s deposit in payment of this note ¥ 

CASHIER. 


The Court of Appeals of Kentucky has 
held that where a partnership is indebted 
to a bank and one of the partners has a 
deposit in the bank to his individual 
credit, the bank has the right to appro- 
priate the funds on deposit with it, not 
only to the payment of his individual 
indebtedness but to the payment of the 
partnership indebtedness to the bank; 
and if the individual partner sues the 
bank for his deposit, the bank can plead, 
by way of set-off, the indebtedness of the 
firm of which he is a member. 


Accommodation Paper. 


Des Mornes, Iowa, Dec. 6, 1902. 
Editor Banking Law /ournai: 


Sir: A man borrowed money from this bank on a note 
executed by another to him as a matter of accommodation, 
The bank knew when it loaned the money that the maker 


had received no consideration for the note; in fact, when 
the borrower applied for a loan it was refused unless he 
could obtain some responsible party to sign for him. Th® 
maker of the note refuses to pay, contending that asthe bank 
knew that the note was given without consideration, it is 
not a bona fide purchaser. Is there anything in this con- 
tention? We always understood the law to be otherwise, 
VicE-PRESIDENT. 


Want of consideration to the accommo. 
dation maker of a note, by the payee, is 
no defense as against a purchaser for 
value, even with knowledge of all the 
facts. This is universally held by the 
courts and the supreme court of Iowa 
has so held. Thé very object of the ac- 
commodation maker is to loan his credit, 
and the bank having advanced value to 
the party acommodated, it is a purchaser 
for value as against the accommodation 
maker. The law of Iowa is clearly stated 
in Jones v. Berryhill,25 Lowa, 239: “The 
general rule is that, if a party takes paper 
knowing that it is open to the defense of 
a want of consideration against the origi- 
nal payee, the defendant may interpose 
such defense as effectually as though the 
note or paper had not been transferred. 
An exception to this rule, however, is 
found in the case of accommodation 
paper. The indorser, in such a case, in- 
tends to lend his credit to one who pays 
nothing. Inthe hands of one thus ac- 
commodated, the defense of a want of 
consideration is perfect. In the hands 
of athird person, even with full knowl- 
edge of a want of consideration who pur- 
chases in good faith, for value, the de- 
fense no longer obtains, for he bought 
and took it upon the faith of the credit 
thus loaned. And without this exception, 
or rule, rather, accommodation paper 
would be of little use in the commercial 
world.” 

The above language is used in a case 
where the payee’s indorsement was for 
accommodation. It has equal applica- 
tion where the maker's signature is given 
with the same object. 
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AMONG THE BANKS. 


Owing to unavoidable delays in the comple- 
tion of the Irving Building, the Irving National 
Bank will probably be unable to occupy its new 
banking rooms on the corner of Chambers and 
Hudson streets before the 1st of February, 1903, 


Probably no state in the Union has made 
greater industrial and commercial progress 
within the past few years than Texas. This 
can be attributed largely to its substantial bank- 
ing institutions. There are now two reserve 
cities in the state, and this is a great convenience 
to the banks in the southwest. Dallas, the 
principal city in the state, is one of the most 
progressive cities in the United States, and it 
is there that the largest bank in the southwest 
is located, the National Exchange Bank, which 
has a capital of $500,000, surplus $500,000, un- 
divided profits $100,000, and deposits now ag- 
gregating $4,660,000. This is about, double the 
amount of deposits of any bank in the state of 
Texas. The National Exchange Bank is backed 
by a board of directors whose financial standing 
is not surpassed by any in the state, and its offi- 
cial staff iscomposed of men with many years 
of successful banking business to their credit, 

The directors are: George N. Aldredge, Dal- 
las; Sam P. Cochran, of Trezevant & Cochran, 
general insurance, Dallas; Henry C. Coke, of 
Coke & Coke, attorneys at law, Dallas; E. H.R. 
Green, president Texas Midland Railroad, Ter- 
rell; J. Huey, of Huey & Philip Hardware Co., 
Dallas; S, 1. Munger, vice-president Continental 
Gin Co., Dallas; G W. Owens, lumber, Dallas; 
John N. Simpson, vice-president Strahorn-Hut- 
ton-Evans Com. Co., Kansas City; J. D. Sugg, 
cattle raiser, Sherwood, Texas; W. J. Townsend, 
of Schneider-Davis Co., wholesale grocers, Dal- 
las; Paul Waples, of Waples-Platter Grocer Co., 
Dallas; W. B. Worsham, banker and cattle 
raiser, Henrietta; Royal A. Ferris, president; 
E. M. Reardon, vice president; A. V. Lane, 
cashier. The officers are: Royal A. Ferris, 
president: E. M. Reardon, vice president; A. V. 
Lane, cashier, and Nathan Adams, assistant 
cashier. 


The City National Bank of Dallas has the 
proud distinction of being the oldest incorpor- 
ated bank in Northern Texas, and it is one. of 
the most substantial and progressive banks in 
the southwest It has now a surplus and profit 
account exceeding its capital, and its deposits 
are about $2,500,000. 

The City National Bank some time ago found 
it necessary to provide more adequate quarters 
for their increasing business, and they have now 
in course of construction one of the finest ex- 


clusive bank buildings in the South. For a 
number of years the bank has owned the build- 
ing it has occupied so long, and it is on this site 
the new banking house is being erectec The 
officers are: J. C. O'Connor, president; J. E. 
Schneider and E. O. Tenison, vice presidents; 
C. R. Buddy, cashier and B. D. Harris, assistant 
cashier, 


The deposits of the Farmers and Mechanics’ 
National Bank of Fort Worth, Texas, are now 
about $1,000,000 and the surplus and profits 
about $100,000, The officers are J. W. Spen- 
cer, president; D.W. Humphreys, vice presi- 
dent; Ben. O. Smith, cashier, and B. H. Mar- 
tin, assistant cashier. 


The record made by the National Bank of 
North America of Chicago, surpasses that of 
any financial institution in the history of our 
country. In the official report to the Comp- 
troller November 25, the deposits were $9,096,- 
597, undivided profits $77,843. This is a record 
of 136 working days, deducting holidays and 
Sundays, since the opening day for business, 
June 16, 1902. With the same rate of increase 
to the end of the first year’s business, the prof- 
its will stand at about $170,000,which will show 
an earning capacity of about 14 per cent. on the 
paid up capital and surplus. 


The Equitable Trust Company of New York 
is one of the latest of New York’s financial in- 
stitutions, but judging from the names of the 
men who compose the board of directors, it is 
no doubt one of the strongest in the 
entire country. The directors are James H. 
Hyde, Louis Fitzgerald, William T. Cornell, C. 
B.Alexander, William H. McIntyre, James Henry 
Smith, E. H. Harriman, Thomas H. Hubbard, 
G. E. Tarbell, H. R. Winthrop, V. P. Snyder, 
Otto H. Kahn, Bradish Johnson, George H. 
Squire, Wm. Alexander, G. W. Jenkins, M. Hart- 
ley Dodge and H. M. Alexander. 

The officers are: Wm. T. Cornell, president ; 
J. H. Hyde, vice-president; L. L. Gillespie, sec- 
retary, and F. W. Fulle, treasurer. 

The capital is $1,000,000; surplus, $575,000, 


Bankers who have anything in the way of 
difficult collections in Western Pennsylvania are 
referred to the card of A. S. Mabon, 1,222 Park 
Building, Pittsburgh, in our list of representative 
attorneys. Mr. Mabon is strongly indorsed both 
as to ability and integrity. He gives special 
attention to the solution of knotty collection 
problems. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Dec. 21, 1901 and Dec. 20, 1902, respectively; to- 
gether with a computation of the proportionate increase or decrease of deposits for the year: 


Loans. | Loans. | Deposits. | Deposits. | Pr. Ct of 
1901 1902 | gol | 1902 i Dec. 


$ 17,664,000 |$ 15,525,000|.... 
22.795,000 | 19,597,000 | 28,033,000 | 21,906,000 | 
12,400,100 12,198,400 14.139,000| 13,966,400].... 
12,820,000 | 13,162,000 | 13,455,000| 13,117,000].... 
19,177,500 18,434,000 21,002,800} 20,204,700!.... 
4,621,000 | 4,969,000 4,244,000 4,784,000 | 
National City 110,427,000 | 124,722,200 21,437,000 | 106,332,700/.... 
Chemical National 23,766,000 | 23,930,600 | 23,279,500} 22,634,100].... | 
Merchants’ Exch. Nat 5,018,900 5,240,600 5.349.900! 5,490,900 
Gallatin Nat 8,661,600 7,793,700 7,002,000 | 5,677,100 
1,261,700 | 1,625,000 | 1,524,800 2,119,500 | 
2,891,000 3,837,000 3,501,000 4,01 5,000 
Greenwich.... 883.300 | 1,227,100 | 768,700 1,090,800 | 
Leather Mfrs.’ Nat 4.754.400 | 4,433,200} 5,252,700 4,292,600 
Seventh Nationai ............ 5,306,100 | 476, | 4,736,300} 5,892,000 
American Exch. Nat 28,214,000 | 22,305,000 | 
Nat Bank of Commerce.... | 68,647,400 | : | 57,464,200 | 
6,622,100 | 826, | — 5,874,80c 
14.230, 400 | ,809, 15,025,800 | 
2,650,600 995, | 3,501,700 | 
5,807,000 ,672,200 | 5,847,900 | 
People’s 2,098,000 2,081, 3,017,700 | 
tNat. Bank of N. A | 11,391,000 | 15,730,800 | 10,769,000 | 
Hanover National | 45,996,700 | 45,711,300 | 52,195,700| 
Irving National 4,332,000 | 5,381,000 | 4,511,000| 
t National Citizens’ 5,080,500 | 5,776,800 | 6,028,400 | 
| 2,483,500 2,545,800 | 3,021,300} 
6,014,700 | 6,035,400 | 6,294,000 
3,786,100 | 4,950,500 4,146,900 
Com Zzchange............ 23,136,000 | 5597, | 27,066,000 
Oriental | 2,081,000 | ,903, | 2,116,000 
Imp. & Traders’ Nat 23,336,000 | 487, 20,642,000 
National Park | 48,318,000 | 3,320, | 59,781,000 | 
1,289,700 ‘ 1,538,100 | 
20,664,300 | 637, 20,662,900 
10,716,000 | -9,265, 12,988,000 | 
9,334,000 | 10,327,000 | 
72,635,100 | 78,435,800 | 69,002,800 | 
4.361.000 | —_§,390,100 | 4,080,900 | 
Bowery 3,298,00c | 2,636,000 | 3,545,000} 
N. Y. Co, National | 3,880,800 | 3,790,300 | 4,311,200} 
German-American 3,252,200 | 3,689,700 | 
Chase National 40,904,800 | 37,680,000 
Fifth Avenue 8,878,900 | 8,674,800 | 
German Exchange | 2,220,900 | —- 2,533,100 | 
Germania 3,046,500 2,809,800 
1 3,388,800 11,888,200 
Garfield National 7,238,300 7,134,200 
Fifth National 2,265,800 2,251,900 | 
Bank of Metropolis 7,480,600 | 7,402.500 
West Side Bank 2,764,000 | 3,038,000 | 
11,802,000 | 11,312,000 
en 35,548,200 | 36,329,600 
First National, Brooklyn... | 4,216,000 4.351,000 
Liberty National 6,478,300 | 8,705,600 | 
N. Y. Produce Exchange... 4,245,100 3,971,700 | 
New Amsterdam Nat 7,416,300 6,858, 100 
Astor National 4,219,000 4,461,000 | 4,130,300 
National Bank of U.S...... 2,752,106 4,591,100 | 2,092,200 3,984,700 








Banks. 
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Totals... .. errr i $85 1,467,300 $87 5.861.300 $900,078,900 $867,856,000 ; 
tAbsorbed Bank of State of N. Y. {Consolidated with Ninth National 








